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EXECUTIVE SUMMARY

The Legidative Committee on Intergovernmentd
Reations (LCIR) has conducted an interim
project which provides an overview of municipa
incorporations in Horida. The purpose of this
report isto provide historical context to municipd
incorporations and offer suggested practices to
be used in future incorporation initiatives,
particularly with regard to thefeasibility sudy and
charter, both required documents for
incorporation. Such suggested practices may be
used within the current statutory framework.

This report builds on a 1999 interim project
conducted by the LCIR inwhich it andyzed the
dae  dandards  governing municipd
incorporation.  Severd policy options were
identified as a result of that project, with the
establishment of a county-based, local boundary
commisson emerging as the mogt sgnificant
proposa. Although most of the proposas from
that project did not moveforward, the Legidature
did adopt the recommendation in which the
requirements for the dautorily mandated
feashility sudy were sgnificantly expanded.

The LCIR reviewsincorporation proposasét the
request of the sanding committees of the
Legidature. Much of the andyss contained in
this report is taken from the LCIR:=s review of
incorporation proposals.

Background
The Florida Congtitution and statutes addressthe

edtablishment and authority of municipdities, as
well asthelr annexation and merger.
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Florida is comprised of numerous locd
governments, including 67 counties, 405
munidpdities, 67 school boards and over 1,000
oecid didricts.  These governmentd entities
frequently .have overlgpping boundaries.
However, each has its own set of governance
dructures and  other characteridtics.
Municipdities, unlike counties, ae not
subdivisions of the Sate.

The fird loca government entities in the Sate
were edablished by Provisona Governor
Andrew Jackson in 1821: the counties of
Escambia and S. Johns, and the cities of
Pensacola and S. Augudtine.  When the firg
Condtitution of the State of Fl orida was adopted
in 1838, it madelittle mention of local government
units. The second sesson of the generd
assembly, as the house and senate were
collectivdly cdled, convened under this
condtitution in 1839, and passed thefirst satelaw
in the nation providing for Aincorporation of towns
by their inhabitantswithout further Satelegidative
action.f The next dgnificant conditutiond
provison reative to loca governments did not
appear until 1861, when section 24 of article [V
directed the general assembly to enact a genera
law for theincorporation of townsand prohibited
incorporation of towns by specia act.

Astheemergence of municipdities continued, the
relationship between municipaities and the Sate
evolved. By the late 1860s, the prevailing
dtitude towad municipdities by dae
governments was that Amunicipa corporations
owe their origin to, and derive their powers and
rights whally from, the legidaured This
philosophy, espoused by lowa Supreme Court
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Jugice John Dillon, was followed widey
throughout the nation and was referred to as
ADillons Rule@ This theory of municipd
subservience to the dtate was the prevailing
theory inthemgority of statesfor many years. In
Florida, Dillorrs Rule was generdly adhered to
from the adoption of the 1885 state congtitution
until the late 1960's,

The 1968 Florida Condtitution made a dramatic
breek with past treetment of municipd
government and indituted a new gpproach
referred to as Amunidpd home-rulel which is
today the prevaling state policy in the United
States. Under thisnew congtitution, municipdities
were granted general exercise of power for
municipal  purpose, Aexcept as otherwise
provided by law.§ Forida courts were reluctant
to recognize such a dramatic change, and in
1973, the Legidature enacted the Municipa
Home Rule Powers Act todiminatetheconfuson
over the intended effect of the Home Rule
Amendment. The generd rule today, as
recognized by the Horida courts, is that if the
date has the authority to exercise a particular
power, then a municipdity, under its home rule
authority, may aso exercisethat power unlessitis
expresdy prohibited by law.

Consequently, until 1968, dl locd laws were
made at the Satelegidativeleve through passage
of a specid act. This did not mean that loca
matterswerethe subject of astrong Sateinterest.
Rather, it reflected that municipdities had little or
no authority. With the advent of municipa home
rule, loca lawvswerededt withlocaly. However,
it is of ggnificance that incorporations continued
to be handled only by the state Legidature.
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Formation of Municipalities Act

In 1974, the Legidature passed the
comprehensive Formation of Municipdities Act,
Ch.165, F. S. The Act repeded al prior
datutory provisons relating to the formation,
organization and dissolution of municipditiesand
edablished the current exclusve provisions.
Exceptions include: 1) where a county operates
by ahomerule charter that providesfor aspecific
method, as explicitly authorized by the Horida
Condtitution and 2) incorporations in Miami-
Dade County, which the Condtitution grants
exclusve authority over municipa incorporation
to the county.

The Acts intent was to provide standards,
direction and proceduresfor the incorporation of
municipdities. The law sought to achieve: 1)
orderly growth and land use 2) adequate public
sarvices J) financid integrity in government 4)
equity in fiscd cgpacity, and 5) far cost
digtribution for municipa purposes. The generd
lav increased the totd number of date
requirements for incorporation, expanded the
scope of state oversight, and for the firgt time,
established state sandards governing municipa
incorporation.  Such standards required that a
proposed municipa charter prescribe theform of
government and define the respongbilities for
executive and legidative functions. Thelaw dso
specified that the legidative body of the
municipdity cannot be prohibited from exercisng
its powers to levy any tax authorized by the
congtitution or generd law.

Another provison within the Act sated that a
charter for incorporation of amunicipaity, except
in the case of amerger, shdl be adopted only by
aspecid act of the Legidature after determination
that the standards and requirements provided in
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the law have been met. This provison made

generd  law  condgent with the 1968
conditutiond  revisons on creation of
municipdities.

The adoption of the Act and subsequent
legidation reflect a continuing interest on the
staters part regarding incorporation activity. This
interest, however, is balanced with the Sates
recognition that some matters are best left to the
discretion of thelocal community. Incorporation
proposals are initiated by loca communities. In
most cases, the specid act establishing the
municipdity includes aprovision thet requiresthe
measure be gpproved by thedigiblevoterswithin
the area proposed for incorporation through a
referendum. Thus, the Legidature frequently
defersthefind determinationtothelocd citizenry.

The Act was not amended until 1996, & which
time the Legidature amended s. 165.041, F. S,
to require that a feagbility study be completed
and submitted in  conjunction with the
incorporation hill. This was a sgnificant sep
toward making the incorporation process more
uniform. However, there were no guidelines or
criteriafor thefeagbility sudy. Although specific
requirements for the feashility study were
adopted in 1999, like theincorporation standards
themsdves, they are often waived.

Recent I ncor poration Activity

Prior to the enactment of state standardsin 1975,
386 municipaities were established, with more
than one-hdf of those being established by 1930.
Snce 1975, 19 municipdities have been
edtablished, with mogt of the activity occurring in
recent years.  Fourteen out of the 19
municipalities were established between 1995-
2000. It should be noted that 5 of the 19
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municipdities were crested by the Miami-Dade
County Board of County Commissioners under
the authority of the Dade County Charter; thusno
date legidative review or action was necessay.
Another indicator of increased interest in
incorporation is suggested by the number of
incorporation hills filed during recent years.
Nearly one-haf of the 43 proposed
incorporations consdered by the Legidature
since 1975 were filed between 1995-2000.

Floridas new municipditieshaveformedin areas
of the state which havetraditiondly attracted new
residents and experienced the largest population
growth, such ascoasta communities. Thirteen of
the 19 municipdities are located within the
southernmost  counties of the sate.  Four
municipdities are dso located in other coadtd
counties, wheress only two municipdities are in
norcoastal counties.

Reasons Cited for Incorporation

Severa underlying reasons are suggested for the
recent increasein municipa  activity. According
to communities  proposng  municipa
incorporation, these include dissatisfaction with
service ddivery by the county, land use and
growth management concerns, the desireto have
morefiscal control, asensethat representation is
disproportionate to population, and political or
socid agendas. Incorporation can aso be used
as a means to stave off annexation by nearby
municipdities.
Standardsfor Municipal Incorporation

Thereis little history available on the discussion
that preceded passage of the Formation of

Municipdities Act, Ch.74-192, L.O.F,
establishing thefirg state sandards for municipa
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incorporations. However, there was apparently
concern in the Legidature about the proliferation
of what had proven to be reaively Aunvigble
bedroomi municipditiesin this date.

The dandards lised in s.165.061(1), F. S,,

address issues of compactness, minimum
population, minimum dengty, minimum distance
from existing municipdities, and certain provisons
which must be contained in the proposed charter.
These dandards are a reflection of the
Legidaturesinterest in ensuring that municipdlities
are solvent and cohesive communities. Y e, there
are generaly no repercussionsfor falure to meet
the sandards and exemptions from them are
common.

Under some circumstances, a specid act may

srve to exempt a municipdity from certain
dautory criteriain generd law. The Legidaure
has frequently waived one or more of the
provisions of ss. 165.041 and 165.061, F. S.

Since 1975, 26 of the 62 municipa incorporation
bills that have been filed regarding 34 proposed
municipalities requested exemption from one or
more state standards.

The Feasbility Study

Since 1996, s. 165.041, F. S., has required that
communities tha advocate legidation for
incorporation submit a feashility study to the
Legidature for review. The feashility Sudy isa
compilation of information that should support the
conclusion that the proposed municipdity will be
aviable community. Theinformation providedin
early feashility studies often lacked specificity
regarding projected municipa services, service
cost estimates, and revenue sources.

Not until 1999 were specific elements of the
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feashility sudy enumerated and codified in the
law. At that time, s. 165.041, F.S, was
amended to require that specific dements be
induded inafeadbility sudy. Thesedementsare
designed to inform the Legidature of whether the
proposed municipdity will be aviable community.
I nsufficient time has passed to gaugethe effects of
these new requirements on incorporation study
proposals. However, the statutory requirements
edtablish alogicd and orderly format that could
be usad as the framework for future feasbility
studies.

Many eements of afeashility sudy cannot be
met unless those seeking incorporaion and
county officdds communicate and share
information, particularly as it relaes to service
deivery. If thefeashility sudy States the county
will continue providing certain sarvices via a
contract with the new municipdity, inthe absence
of an agreement between the county and the new
municipaity, such as a Letter of Intent, such an
outcome is uncertain.  The fisca conclusons
offered by incorporation proponents should be
based on the most reliable and comprehensive
information possible.

Some feashility dudies fail to address potential
problems such as how the municipdity will ded
with anticipated growth. Or, growth may be
acknowledged, but no meansfor railsing sufficient
revenue to provide adequate services are
identified in the city=sfive year plan.

TheCharter

Since 1974, Florida law has required that a
proposed charter is prepared in bill form and
submitted to the Legidature. The charter is the
document by which the municipdity will govern
itsalf and operate.
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Although the charter sets the framework for the
city=s governance, there are only two statutorily
required characteristics for a proposed charter
under s. 165.061, F.S. Firdt, the charter must
describe the form of government that will be used
by the municipdity. Second, the charter cannot
prohibit the legidative body of the municipdity
from exercigng certain taxing powers. Withlittle
guidanceyet much flexibility givento the drafters,
as many contingencies as possble must be
consgdered in preparing the charter.
Shortcomings or omissons in the charter may
giveriseto problems later.

There are severd resources for groups to utilize
when drafting a charter, such as the Florida
Municipa Officids Handbook, published by the
Florida Indtitute of Government, and the Mode
Charter published by the Nationa Civic League.
Also, the House Committee on Community
Affairs publishes annudly the Locd Bill Policies
and Procedures Manud. This publicaion
provides guidance regarding incorporation,
annexation, merger and other loca government
formation matters.

Currently, chepter laws codifying municipd
incorporation billsarenot available dectronicaly,
which may impede research efforts. The Horida
Legidaures Office of Legidative Services,
Divison of Statutory Revision, publishes a hard
copy Index to Lawsof Florida Specia and Local
Laws. The Index is searchable only by the
municipdity:s name, however.

Basic Forms of Municipal Government

Horidalaw requiresaproposed municipd charter
to Aprescribe the form of government and clearly
define the responghility for legidaive and
executivefunctionsi Therearefivebascformsof
municipd government:  Coundil-Weak Mayor
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Form, Council- Strong Mayor Form, Commisson
Form, Council-Manager Form, and City- County
Consolidation, such as in Jacksonville-Duvd
County. In Horida, the council-manager is
currently the most common form of municipd

government form. Regardless of which form of
government is sdected, it is incumbent on the
drafters of the proposed charter to ensure clarity
and thoroughnessregarding the officids: powers,
respongbilities and duties.

Financial Procedures

Under s 165.061(1)(e)2, F.S., a new
municipdity must have aAproposed charter which
does not prohibit the legidative body of the
municipdity from exercigng its powers to levy
any tax authorized by the Condtitution or generd
law.0 This provison has occasondly caused
problems when a municipdity seeks to limit its
taxing authority as a means of making
incorporation paatableto citizens.

Other issues arise when anew municipdity seeks
to establishitsdigibility for revenue sharing under
the AFH orida Revenue Sharing Act of 19720 Ch.
218, Part I1, F.S., which setsforth the conditions
and mechanisms under which locd governments
share in certain revenues. Firg, the municipadity

must show it has made & least a nomind taxing

effort before it can participate in revenue sharing.
Second, because some of the statutory provisons
do not distinguish between exiging and newly

edablished municipdities when determining
eigibility, the new éties are not able to meet

certain criteria Thus, it is often dated in the
proposed charter that the new city isexempt from
these provisons, which creates an inconsstency
with generd law. Some of the incongstenciesin
the atutes pose adminigrative difficultiesfor the
Depatment of Revenue, which adminigters the
revenue sharing process for the ate.
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The datutes deding with revenue sharing and
other fiscd matters have been identified by the
Department of Revenue as perhgps benefiting
from technicd amendments. Regardless of
whether the gatutes are clarified in the future,
there are practical steps charter drafters can take
to avoid potentia problems. These stepsinclude
paying close attention to the dates that would
afect thar digibility for revenue sharing, saing
the formula under which they are digible for
certain tax revenues, and ensuring that the
proposed municipaity has a true grasp of its
projected revenues and expenditures.

Elections

All dectionsmust comply with thefederd Voting
Rights Act of 1965, as amended. There are

currently no specific sandards or feasibility study
elementsregarding voting thet tiein directly tothe
edablishment of a new municipdity. Because
voting structure must be determined based on the
demographicsof theindividua loca government,
it would not be in the daters best interests to
mandate at-large eections over Sngle member

digricts. Charter drafters may wishto declarein
the charter that the nuances of the specific area
have been consdered, and that the new
municipdity shadl conform to dl sate and federa

eection laws. Thiswill dert the Legidature that
the drafters are cognizant of the law, and have
integrated the particulars of the new municipdity
with dl legd requirements.

Also, incorporation usudly is contingent on the
reults of a loca referendum in favor of
incorporation.  The language regarding the
referendum must be carefully crafted in order to
avoid litigation on the referendum results.

Planning and Growth Management
When a community incorporates, the
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comprehensve plan of the county is the
controlling document until the municipaity adopts
itsown comprehensve plan pursuant to Ch. 163,
Partll, F.S., anditisapproved by thestate. The
Department of Community Affairs has recently
taken amore pro-active role in facilitating better
intergovernmental communication, cooperation
and coordination. Despite the inroads made,

more atention should be focused on finding and
implementing  innovative  gpproaches  to
coordinating growth management issuesamong all

affected locd governments and water
management didtricts.

Transition I'ssues

It is criticd for new municipdities to have
comprehendve trandtion language in thear
chaters.  Citizens must know who will be
providing sewer services. Developers must be
able to know where to go when gpplying for
permits  Trandtiond issues ae chdlenging
because severa areas are left up to interloca

agreements between the municipaity and the
county. However, until the rew municipdlity is
incorporated and thereisagoverning body, there
is no entity with whom the county can enter an
interloca agreement.

Because thereis no entity in exisence which can
gpeek for, or contract on behaf of, acommunity
not yet incorporated, it may add legitimacy tothe
city-s proposed budget if the citizen group
advocating for incorporation provides written
indication that it is working with the county or
other affected locd government to plan for and
resolve service delivery issues. This indication
could be in the form of a Memorandum of
Understanding between the group and the other
loca government.
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Recommendations

In the course of this project, certain areas of the
incorporation process were identified as
problematic, particularly the charter. The
fallowing suggedtions regarding charter drafting
are offered:

CPace charter provisonsin adistinct section of
the specia act, with non-charter mattersin other
eadly defined sections.

CClealy define the form of municipa
government, and dae the officids powers,
responsbilities and duties.

CBe consgtent regarding the date on which the
municipdity is officialy established and the date
the municpdity will be digible for revenue
sharing. Simplify to the extent possible the fiscd
adminigration of the municipdity, taking into
consderation the state fisca cycle. Specify the
formula that will be used to determine the
municipdity:s share of Locd Government
Infrastructure Surtax of the Smal County Surtax
revenues. Consder what fiscal resources are
genuindy available and do not paint an unredigtic
financid picture.

CStae afirmativey that the municipdity shdl
abide by dl gate and federd dection laws, and
make sure that proposed referendum language is
unambiguous.

CExplore intergovernmental  relationships in
sarvice ddivery and growth management matters,
including land use, housing and other aspectsthat
can be coordinated with the county and
neighboring jurisdictions
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Vi

CResearch successes and failures of preceding
municipd incorporaion efforts, and review
exiging municipd charters.

Conclusion

By setting forth in statute specific sandards that
must be met prior to incorporation, the state has
clearly indicated that it has an interest in the
vitdity and vidbility of its municpdities.
However, in granting exemptions to those
dandards, and recognizing the value of locd
discretion in incorporation initiatives, the date
engages in an ongoing exercise of ensuring its
interests are met while balancing apolicy of locd
control. It remans an open question as to
whether the dandards reaing to the
edtablishment of municipa incorporations serve
their stated purposes or have lead to better local
governance.

Community groups intereted in municipd
incorporation are urged to consder the
suggestions above and to explore and take
advantage of a variety of available resources.
Reviewing feagbility sudies and draft charters of
predecessors, bill analyses and relevant casalaw,
will offer a clearer vison of the future to the
community=s citizens. Further, incorporation
advocates may wish to consder any impact, fisca
or otherwise, that incorporation may have on
other municipdities in the areg, the county, the
region and the sate as awhole. Examining the
potentia effect on others that a new municipdity
may have, will lead to better cooperation,
coordination, and understanding among
neighboring jurisdictions
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INTRODUCTION

The Legidative Committee on Intergovernmental Relations (LCIR) determined to conduct an interim project in
which municipa incorporation in Floridawas examined. The report builds on a 1998 interim project
conducted by the LCIR in which the LCIR reviewed the state standards governing municipal incorporation.
Severd policy options were identified as a result of that project, with the establishment of a county-based,
loca boundary review commission emerging as the most sgnificant proposd.  Although this and other
recommendations from that project did not go forward, one recommendation of the study was enacted into
law. The requirements for the statutorily mandated feasibility study were significantly expanded. This report
focuses on improvements to the incorporation process within the existing statutory framework.

Floridais comprised of many loca governments, often with overlapping boundaries, but each with its own
governance structure and other characteristics. Floridais currently home to more than 1,000 specid digtricts,
67 county governments, 67 school boards and 405 municipalities. Whereas the last time anew county was
formed was in 1925 when Gilchrist County was established, the newest municipdity adopted its charter in
December, 2000. The smal number of county formation activities can be contrasted with a marked increase
of proposadsfor municipa incorporation, particularly in the last decade.

In accordance with generd law, two documents are required to be submitted by those wishing to incorporate:
the feasibility study and the proposed municipa charter. The feashility study, which must address specific
issues set forth in Satute, isatool to help the Legidature determine if the new municipdity will beviable. The
proposed charter, written in bill form and enacted as a specid act, lays the framework for the governance of
the new municipaity. Although FHorida statutes set out certain procedures and requirements for municipa
incorporation, the process is essentially a community-based one.  Citizen groups pursuing incorporation often
hire consultants to assst in the preparation of the statutorily required feasibility study and proposed municipa
charter. A review of these documents reflects notable disparities in the content and thoroughness of the
documents.

Traditiondly, the feasbility study and proposed charter are reviewed by the FHorida House Committee on
Locd Government and Veterans: Affairs and other governmentd entities, including the LCIR.  Various
feashility studies and proposed charters from successful and unsuccessful incorporation efforts have been
reviewed as part of thisinterim project, as have been numerous bill anayses prepared by the House
Committee on Locd Government and Veterans: Affairs. LCIR staff also solicited input for this project from
the Forida Department of Community Affairs, Department of Revenue, Department of Trangportation, the
Forida League of Cities, the Horida Association of Counties, local governments and other legidative steff.
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This report will address five primary aress rdlative to municipal incorporation. The first three sections of the
report focus on background information and include: the legdl history of municipa incorporations; recent
incorporation activity; and state stlandards for incorporation. The remaining two sections shift the focusto the
critica incorporation documents, the feasibility sudy and the charter. The report concludes with specific
suggestions on how to avoid potentid problems related to the municipa charter.
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. LEGAL HISTORY

Thelegd history of municipa incorporations in Florida began years before Florida was admitted to the Union
in 1845. Provisona Governor Andrew Jackson established the first local government entities in the state
when Florida became a Territory in 1821." Jacksorrs ordinance established the counties of Escambiaand S.
Johns, and a so recognized the cities of Pensacolaand St. Augustine.

A. Congtitutional History

The firgt Condtitution of the State of Horida of 1838 made little mention of local government units. The second
session of the generd assembly, as the house and senate were collectively caled, met in 1839, and made
higtory in passing the firgt sate law providing for Aincorporation of towns by their inhabitants without further
state legidative action.f? The law established population and notice requirements, and alowed incorporation if
amgority of the digible voters of the town werein favor of incorporation. This law was passed in conjunction
with genera incorporation procedures for societies and other companies, seeming to equate the municipa
incorporation with that of other more commonly incorporated entities.

The next Sgnificant condtitutiona provison relative to locad governments did not appear until 1861. Section
24 of aticle 1V directed the generd assembly to enact agenerd law for the incorporation of towns and
prohibited incorporation of towns by speciad act.?

As the emergence of municipalities continued, the relationship between municipdities and the state evolved.
By the late 1860s, the prevailing attitude by the states towards municipaities was that espoused by Chief
Justice John F. Dillon of lowa, who held in an lowa Supreme Court case:

Municipa Corporations owe their origin to, and derive their powers and rights wholly from, the
legidature. It breathes into them the bregth of life, without which they cannot exist. Asit crestes, S0 it
may destroy. If it may destroy, it may abridge and control. Unless there is some condtitutiond limitation
on theright, the legidature might, by asingle act, if we can suppose it capable of so great afolly and so
great awrong, sweep from existence dl of the municipa corporationsin the State, and the corporations
could not prevent it. We know of no limitation on thisright so far as the corporations are concerned.
They are, s0 to phraseit, the mere tenants at will of the legidature.

! Ordinances of Major General Andrew Jackson, 25 F.S.A. 305-307 (1970).
2seeCh.84,"" 1-21 [1846] Ha Laws 28-33; Thompson-s Digest, 2d div., title VIII, ch. 2 (1847).
3 Fla. Const. art. IV, " 24 (1861).

4 City of Clinton v. Cedar Rapids and Missouri River R.R. Co., 24 lowa 455, 475 (1868).
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Judge Dillorrs philosophy that municipdities: power was limited to that expresdy granted by the Legidature
was followed widdly throughout the nation and was generaly referred to in later years as ADillorrs Rule®
Thistheory of municipa subservience to the state was the prevailing theory in the mgority of states for many
years, some sates dill follow Dillorrs Rule. In FHorida, Dillores Rule was generdly adhered to from the
adoption of the 1885 state congtitution until the late 1960's.®

Under the congtitution of 1885, loca government issues had eevated to a position of such importance asto
require a completely separate congtitutiona article.” For the first time, a Florida constitution had addressed
the question of creation and existence of counties. Article V111 recognized exigting counties as Athe legd
political divisions of the State,i® and granted the Legidature power to establish and abolish municipalities and
Ato prescribe their jurisdiction and powers§® The Legislature possessed absolute power over both cities and
counties, and in this respect, the status of these entities was equa, except that the L egidature was not given the
power to abolish existing counties. Cities and counties were regarded as extensons of the state, without any
inherent powers, possessing only those powers granted them by the Legidature.™

In 1934, an amendment to article I11, section 24 of the Florida Congtitution, required the Legidature to
establish auniform system of county and municipa government, except where inconsstent with loca or specid
lawsfor counties. ** The amendment aso directed the Legidature to enact agenera law that would classify
cities and towns according to population, and provide for their incorporation, government, jurisdiction,

powers, duties and privileges under such classifications. Moreover, the amendment reiterated and expanded
upon existing condtitutiona provisons that prohibited incorporation of cities or towns through specid or loca
laws. The amendment possessed potentia significance for the development of municipa government in
Florida, but it was effectively nullified by a subsequent decison of the Forida Supreme Court. The court held
that the prohibitions on specid and loca laws were not salf-executing and were therefore inoperative, since the
Legidature had not enacted a genera law classification scheme as directed.™

® John Dillon, The Laws of Municipal Corporations, Sec. 55 (1st ed. 1872).

6 City of Boca Raton v. State, 595 So.2d 25, 27 (Fla. 1992) (citations omitted).

" Fla. Const. art. VIII (1885).

81d. at " 2.

%1d.at" 8.

10 See Masters v. Duval County, 114 Fla. 205, 210, 154 So. 172, 174, cert. denied, 293 U.S. 559 (1934).
11 Senate Joint Resolution No. 582 [1933], Laws of Florida 881.

12 see State ex. rel. Matthews v. Alsop, 120 Fla. 628, 163 So. 80 (1933).
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Anocther condtitutional amendment brought an end to the longstanding rule from a court decision™ that alowed
passage of specid legidation relating to municipdities without compliance with the specia notice-referendum
procedural requirements. In 1938, an amendment to article 111, section 21, brought specid and loca laws
relating to municipalities within these requirements, by adding a specific reference to Aany local or specid law
establishing or abolishing municipdities, or providing for their government, jurisdiction and powers, or dtering
or amending the same{ to the provision establishing this requirement for other specia and locdl bills™

B. HomeRulein Florida

1. The Move Away from Dillon=s Rule
Before the 1968 condtitutional revisons, Floridalaw severdly restricted a city=s ability to exercise the powers
of locd sdf-governance. The 1885 Horida Congtitution stated that A[t]he Legidature shall have the power to
establish . . . municipdities. . . to prescribe ther jurisdiction and powers, and to ater or amend the same at
any time™ Municipdlities could possess and exercise only those powers expresdy granted by the Legidature
or thoseimplied in or incidentd to the powers expresdy granted, and those powers essentid to the declared

purposes of the municipality.*®

A modest attempt a granting home rule authority camein 1915, in agenerd law chapter on municipa charter
amendment, a grant that was limited in scope to modification of loca government structures, ection
procedures, and mode of exercise of existing powers.'” The court interpreted the intent of the Legidature to
dlow cities to change their form of government, but not to enlarge their corporate powers beyond the
limitations prescribed by law.™®

The next movement toward establishment of home rule was the adoption of anew article VIII, section 11 of
the 1885 condtitution in 1956, authorizing the electors of Dade County to Aadopt, revise, and amend from time
to time ahome rule charter government for Dade County.§™° In 1957, the people of Dade County approved a
home rule charter establishing a metropolitan government.

13 See State ex rel. McQuaid v. County Comm-rs, 23 Fla. 483, 3 So. 193 (1887).
14 Senate Joint Resolution No. 81 [1937], Laws of Florida 1387.

15 Fla. Const. art. VIII, * 8(1885).

16 See Liberis v. Harper, 104 So. 853, 854 (Fla. 1925).

1 aw of June4, 1915, Ch. 6940, * * 1-15 [1915] Fla. Laws 312-18.

18 see Pursley v. City of Ft. Myers, 87 Fla. 428, 430, 100 So. 366, 367 (1924).

¥ Fa cong. art. VIII, * 11 (1956).
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The approva of the 1968 Horida Congtitution sgnified perhaps the most drameatic break with past treatment
of municipa government and ingtituted a new approach referred to as Amunicipa home-rule@ which istoday
the prevailing state policy in the United States. Horidars Municipa Home Rule Amendment to the Florida
Condtitution reflected a fundamenta change in the exercise of municipa power inthe gate. With this
amendment, municipalities were granted generd exercise of power for municipa purpose, Aexcept as
otherwise provided by law.§?° Florida courts were reluctant to recognize such a dramatic change, and in
1973, the Legidature enacted the Municipa Home Rule Powers Act to eiminate the confusion over the
intended effect of the Home Rule Amendment.? The generd rule today, as recognized by the Florida courts,
isthat if the state has the authority to exercise a particular power, then amunicipdity, under its home rule
authority, may also exercise that power unlessit is expressy prohibited by law.?

2. Limitationsto Home Rule Authority in Florida
Initidly, Aexpressi limitations to home rule authority were limited to those found in the Horida Condtitution, and
county and municipa charters and ordinances. Additiond limitations have been added by the judiciary in
congruing the application of the Aexpresdy prohibited by law@ provison contained in Ch. 166, F.S,, by
preempting home rule authority on certain subjects. Other limitations have been added by various sate
agenciesin ther interpretation of statutory authority delegated to them by the state. Collectively, these entities
have redtricted the reach of home rule authority as envisioned in the 1968 Florida Condtitution.

There are four basic sources of limitations on home rule authority. Thefirdt type of limitation can be found in
municipad and county charters and ordinances. Both the governing body by ordinance, and its citizens by
petition initiative, can require a referendum and thus place sdf-imposad limitations on their own home rule
authority.?® In non-charter counties, counties have only the authority given them by generd and specid law
and cannot preempt the municipa home rule authority of cities within that county. In contrast, charter counties
can exercise home rue authority. Currently, seventeen of FHoridass Sixty-seven counties have been organized
as Acharter countiesi through adoption of a county charter by its dectors of the county in a specia eection.?*
There may aso be conditutiond limitations on municipdities home rule powers. For example, article VI,
section 2(c) of the Forida Congtitution, preempts to the Legidature the power to change a municipdity:s
boundaries or cause it to be annexed by a neighboring community, by general or specid law.? Dade County

20 Fla. Const. art. VIII, * 2(b).

2L ch. 166, F. S. (1973).

22 see City of Ocala v. Nye, 608 S0.2d 15 (Fla. 1992).

2 5.166.021, F.S. (1999).

%% Floridees charter counties are Alachua, Brevard, Broward, Charlotte, Clay, Jacksonville/Duval (consolidated),
Hillsborough, Lee, Miami-Dade (by the state constitution), Orange, Osceola, Palm Beach, Pinellas, Polk, Sarasota, Seminole,
and Volusia

25 Fla. Const. art. VIII, " 2(c).
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has a congtitutiona exception to thisrule. The most important conditutiona limitation is Article V11, section
1(a), which preempts most taxing power exclusvely to the sate. The only substantia tax which municipdlities
are authorized to levy is the ad valorem tax, aso known as property tax,?® and municipalities must depend on
these, along with state- shared revenues and service charges, as their mgor sources of revenue.

The third and most obvious statutory limitation to home rule authority is found in section 166.021(1), F.S,,
which states that A[a]s provided in s. 2(b), Art. VIII of the State Condtitution, municipaities shal have the
governmenta, corporate, and proprietary powers to enable them to conduct municipa government, perform
municipa functions, and render municipa services, and may exercise any power for municipa purposes,
except when expresdy prohibited by law.§ The State Legidature can redtrict amunicipdity=s home rule
authority by genera law, and the courts have upheld this authority. 2 A municipd ordinance must give way to
date law to the extent the ordinance conflicts with Sate law, and a municipaity-s power to regulate in a
particular areamay be entirely or partly preempted by generd law.?®

Judicid limitations on municipal home rule condtitute the fourth class of limitations. Courts use atwo-tier test
to determine whether amunicipa ordinanceis avalid exercise of home rule authority.” This test examines (a)
whether the action is undertaken for amunicipa purpose, and (b) whether that action is expressy prohibited
by the condtitution, genera or specid law, or by the county or municipa charter. The Amunicipa purposed
portion of the test has been interpreted to include al activities essentid to the hedlth, morals, protection, and
wefare of the municipality.*

C. Formation of Municipalities Act

In 1974, the Legidature passed the comprehensive Formation of Municipaities Act, Ch. 165, F.S. The Act
repeded dl prior Satutory provisons relaing to the formation, organization and dissolution of municipdities. It
as0 established the current exclusive provisons, except where a county operates by a home rule charter that
provides for a specific method, as explicitly authorized by the Florida Congtitution.®* This generd law
increased the tota number of state requirements, expanded the scope of state oversight, and for the first time,
established state standards governing municipa incorporation. The Act reflects the staters efforts to distinguish

214, at art. VII, " 9(b).

27 See City of Miami Beach v. Frankel, 363 So.2d 555, 557 (Fla. 1978); City of Miami Beach v. Rocio Corp., 404 So.2d
1066, 1069 (Fla. 3d DCA 1981).

28 See Frankel at 557.
29 see City of Boca Raton v. Gidman, 440 So.2d 1277, 1280 (Fla. 1983).
30 see State v. City of Jacksonville, 50 So.2d 532, 535 (Fla. 1951).

3L Ch. 74-192, L.OF. (1974).
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between those activities that are genuindy locd in nature, and those in which the state has an important role.
The standards enumerated in the Act include:

requiring that the area to be incorporated be compact and contiguous

increasing the minimum populaion regquirements

establishing dengity requirements of 1.5 persons per acre in the area proposed for incorporation
requiring a minimum two mile distance between the boundary of the proposed municipality and any
existing municipdities within the same county

N N NN

Additiond requirementsinclude a proposed municipa charter that prescribes the form of government, defines
the responghilities for executive and legidative functions, and does not prohibit the legidative body of the
municipdity from exercisng its powersto levy any tax authorized by the condtitution or generd law.

Another provision within the Act provided that a charter for incorporation of amunicipdity, except in the case
of amerger, shdl be adopted only by a specid act of the Legidature after determination that the standards and
requirements provided in the law have been met. This provision made generd law consstent with the 1968
condiitutiona revisons on creation of municipdities.

In 1996, the Legidaure amended the Formation of Municipalities Act by adding the requirement that a
feashility study be completed and submitted in conjunction with a proposed specia act for the enactment of
the municipal charter. This requirement codified the standing generd policy of the Florida House of
Representatives Committee on Community Affairs®
As of 1996, dements required in the feasbility study included:

1) quantitative andyss that incorporation is necessary and financialy feasible

2) evidence to support the conclusion that dternatives to incorporation are insufficient

3) evidence that the proposed municipality meets the requirement for incorporation pursuant to s.
165.061, F.S.

4) in counties that have adopted amunicipa overlay for municipa incorporation pursuant to s. 163.3217,
F.S., acopy of the overlay isto be submitted to the Legidature in conjunction with the required documents
regarding the proposed incorporation.

32 Ch. 96-416, * 8,L.O.F. (1996); s. 165.041, F.S.

3 Florida House of Representatives, Committee on Community Affairs, 1995 Florida Local Government Formation
Manual, 4th ed., at 2-4 B 2-7.
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Legidative changes were made in 1999, including the requirement that the feagibility study be submitted to the
Legidature ninety days before the first day of the regular session of the Legidature during which the municipd
charter would be enacted®. These changes will be discussed in Part 1V of this report.

D. AMunicipality@ Defined

The word Amunicipdlity@ can be defined in many ways. Although Amunicipdity@ is often used interchangegbly
with Adity,@ urban character should not be read into the use of the term. An encyclopedic definition looks to
the creation and powers of amunicipdity, rather than what condtitute its unique characterigtics:

Municipdity, in U.S. law, [is & public corporation created by a state and under its legidative

control. Until recently municipa corporations were formed by a specia charter designating specific
powers. Now, however, they may be formed under generd Statutes. Among the more important
provisonsin acharter and the generd laws of amunicipaity are those that give amunicipdity the
power to tax and the power to pass ordinances effective as law for the protection of the public
hedth, safety, mords, and generd welfare. The rate of taxation that amunicipaity may levy islimited
in many states by the municipa charter or the state condtitution or Statutes. Among other rights that
may be granted under a charter are the power to sell bonds or notes, to award franchises, to acquire
property, to congtruct public improvements, and to operate public utilities™

The Florida Congtitution serves as the foundation for the establishment of municipdities, aswell asrdated
matters such as annexation and merger. Section 2, Art. VIII provides:

SECTION 2.__MunicipalitiesC

(@ __ESTABLISHMENT.__Municipalities may be established or abolished and their charters
amended pursuant to generd or specid law. When any municipdity is abolished, provison shdl be
made for the protection of its creditors.

(b)__POWERS.__ Municipalities shal have governmental, corporate and proprietary powersto
enable them to conduct municipa government, perform municipa functions and render municipd
sarvices, and may exercise any power for municipal purposes except as otherwise provided by law.
Each municipd legidative body shdl be dective.

(¢)_ANNEXATION.__Municipa annexation of unincorporated territory, merger of municipdities,
and exercise of extra-territorid powers by municipdities shdl be as provided by generd or specid
law.

Section 6, Art. VI further providesin relevant part:

34 Ch. 99378, " 11, L.OF. (1999).

35 Microsoft Encarta Online Encyclopedia, 2000, at http://encarta.msn.com
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SECTION 6.__Scheduleto ArticleVIII.C

(@__Thisarticle shdl replace dl of Article VIl of the Condtitution of 1885, as amended, except
those sections expressly retained and made a part of this article by reference.

(b)_COUNTIES; COUNTY SEATS; MUNICIPALITIES, DISTRICTS,__The status of the
fallowing items as they exist on the date this article becomes effective is recognized and shall be
continued until changed in accordance with law: the counties of the dtate; their status with respect to
the legdity of the sdle of intoxicating liquors, wines and beers; the method of sdlection of county
officers; the performance of municipa functions by county officers; the county seats; and the
municipdities and specid didtricts of the Sate, their powers, jurisdiction and government.

Under Florida Statutes, municipdlity is defined as Aa municipality created pursuant to genera or specid law
authorized or recognized pursuant to s. 2 or s. 6, Art. V111 of the State Congtitution.§*® The cited sections of
the state Congtitution do not offer much more in the way of describing amunicipdity, but instead explain the
edtablishment, abolishment and authority of municipa government.

The state condtitution is more explicit regarding the formation and powers of county governments®” And, the
geographica boundaries of counties are clearly set under generd law.®  Although there have been 31
changesin county boundaries since 1925%, the number of counties has not changed since that time.
Conversdly, there are no limits on the number of municipdities that can be established and municipa
boundaries change continuoudy through annexation, dissolution, incorporation or merger. Counties were
created as politica subdivisons of the sate to serve adminigirative purposes and to provide the machinery by
and through which the powers of the state are exercised,”® whereas municipdlities are considered under
Florida casdlaw to be legd entities exercising independent governmenta functions and public authority.* They
are organized by their citizens and reflect the citizenry=s vison of loca governance.

% 5 165.081(4), FS.
3 Fla Congt. art. VIII, * 1.
38 Ch. 7,F.S. (1994).

%9 Florida House of Representatives, Committee on Community Affairs, Florida L ocal Government Formation Manual, 1999,
p.5.

40 See Keggin v. Hillshorough County, 71 So. 372 (Fla. 1916).

41 see City of Tampa v. Easton, 198 So. 753, 754 (Fla. 1940).
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I[I. RECENT INCORPORATION ACTIVITY

Municipd incorporation isamulti-step process. Once the Legidature passes a specid act regarding the
incorporation, most of such specid acts traditionally have required that a referendum be held at the local levd,
thus giving the voters the find word on whether the municipdity will be established. Table 1 indicates an
increase in incorporation activity in the last decade. Y et, as Table 2 shows, passage of the specid act by the
Legidature is no guarantee that the voters will support incorporation.

A. Trendsin the number of municipal incorporations and the dates established

1. Increasein Activity
A review of the dates for municipa formationsin Horida, as noted in Table 1, indicates that 386 municipalities,
agpproximately 95 percent of the staters 405 municipdities, were established prior to the establishment of state
gandards in 1975, with the remaining 19 municipdities established following enactment of the standards.
Establishment of Floridas municipalities by year can be seen in Attachment A.*

Fourteen of the 19 municipdities established after the enactment of the standards occurred between 1995
2000. (It should be noted that 5 of these 19 new municipalities were crested by the Miami-Dade County
Board of County Commissioners under the authority of the Dade County Charter, thus no legidative review or

action was necessary..)

Another indicator of increased interest in incorporation is suggested by the number of incorporation billsfiled
during recent years. A review of these bills presented in Table 2 indicates that nearly one-half (20) of the 43
proposed incorporations considered by the Legidature since 1975 were filed between 1995-2000.

“2 The State of Florida Auditor General recently recommended that the L egislature consider enacting legislation, if cost
effective, to officially dissolve 19 inactive municipalities created by special acts of the Legislature. Report No. 01-075,
Performance Audit of the State of Florida Local Government Financial Reporting System December, 2001.
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TABLE 1
Formation of Florida M unicipalities by Decade since 1821

Time Period # of Municipal Incorporations
1821 - 1829 7
1830 - 1839 3
1840 - 1849 1
1850 - 1859 4
1860 - 1869 2
1870 - 1879 10
1880 - 1889 30
1890 - 1899 12
1900 - 1909 33
1910 - 1919 39
1920 - 1929 85
1930 - 1939 10
1940 - 1949 30
1950 - 1959 70
1960 - 1969 44
1970 - 1974 6
Subtotal 1821 -

1974 386
1975 - 1979 0
1980 - 1989 3
1990 - 2000 16
Subtotal 1975 -

2000 19
TOTAL 405

Note: Thislist reflects only those municipdities currently in existence. Municipalities that have been dissolved
(such as Gulfview in 1997) are not included.

Compiled by the Legidative Committee on Intergovernmenta Relations (revised January 2001)
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TABLE 2
L egislative and L ocal Referenda on Proposed Municipal I ncor poration 1975-2000

Exemption  Bill Referenda

Municipality Year Regquested Passed Passed County
Warrington 1975 No Yes No Unknown
Marco Idand 1980 No Yes No Lee

1982 No Yes No Lee

1984 No No N/A Lee

1986 No Yes No Lee

1990 No Yes No Lee

1993 No Yes No Lee

1997 No Yes Yes Lee
Dedtin 1982 No Yes No Okaloosa

1984 Yes Yes Yes Okaloosa
Ft. Myers Beach®® 1982 No Yes No Lee

1986 No Yes No Lee

1995 No Yes Yes Lee
Ft Myers Beach w/

Pdlican Bay 1995 Yes No N/A Lee/Callier
Pdlican Bay 1991 Yes No N/A Collier

1995 Yes No N/A Callier
Pelican Bay w/

Ft. Myers Beach 1995 Yes No N/A Collier/Lee
Jacob City 1983 No Yes Yes Jackson
Big Pine 1984 No No N/A Monroe
Hdifax Area 1985 No Yes No Volusa
Spring Hill 1986 No Yes No Hernando

B Duri ng the 1995 L egislative Session, multiple bills were filed in an effort to incorporate the area of Ft. Myers Beach
and the neighboring area, Pelican Bay.
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Exemption  Bill Referenda

Municipality Year Reguested Passed Passed County
Midway 1986 Unk* Yes Yes Gadsden
Deltona Lakes 1987 Yes Yes No Volusa
Silver Spring Shores 1990 Yes No N/A Marion

1992 Yes No N/A Marion
Detona 1990 Yes Yes No Volusa

1995 Yes* Yes Yes
DeBary 1993 Yes* Yes Yes Volusa
Port LaBdle 1994 Yes Yes No Glades/Hendry
Wadlington 1995 Yes Yes Yes Pdm Beach
Weston 1996 Yes Yes Yes Broward
|damorada 1997 Yes Yes Yes Monroe
Suntree 1997 Yes Yes No Broward
Ponte Vedra Beach 1998 Yes Yes No <. Johns
Southport 1999 Yes Yes No Bay
Pam Coast 1999 Yes Yes Yes Hagler
Bonita Springs 1999 Yes Yes Yes Lee
Marathon 1999 Yes Yes Yes Monroe
Key Largo 1999 Yes Yes No Monroe
Paradise Idands 2000 Yes Yes No Monroe
Lower Keys 2000 Yes Yes No Monroe
Southwest Ranches 2000 Yes Yes Yes Broward
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Exemption  Bill Referenda

Municipality Year Reguested Passed Passed County
Pensacola Beach 2000 Yes No N/A Escamnbia
New City 2000 Yes No N/A Broward
TOTAL: YES: 27 YES 34 YES: 15
NO: 16 NO: 10 NO: 19
UNKN: 1 N/A: O N/A: 10
Total 44 44 44

* State standard exempted without record of request for exemption.
Source: Materid provided by staff from House Committee on Community Affairs, sdect locd bills, sdect
local acts, and Florida LCIR.

2. Location of Incorporation Activity
Floridars new municipdities have formed in the areas of the Sate which have traditiondly attracted new
residents and experienced the largest population growth. Forida coasta communities, and in particular those
communities located in south FHorida, have experienced more incorporation activities snce 1975 than
esawherein the date. A review of these new municipditiesindicates that 13 of the 19 new municipdities
were incorporated within the southern most counties of the state (Monroe, Miami-Dade, Broward, Palm
Beach and Lee Counties). Four municipalities are dso located in other coastd counties: Destin in Okaoosa
County; PAm Coast in FHlagler County; and DeBary and Deltonain VVolusia County, whereas only two
municipdities (Jacob City and Midway) formed in non-coastal counties (Jackson and Gadsden, respectively).
The areas of the state that have experienced incorporation activities since 1975 are identified by county in
Table 3 and geographically displayed on the accompanying map.

The formation of new municipditiesin the more heavily populated aress of the Sate is congstent with the
higher rate of requests for exemption from the 2-mile limit sandard noted later in this report. In addition to
housing the mgority of Horidaes resdents, coastal counties aso contain the mgjority of Floridaes municipd
governments. For example, approximately one of every three FHorida residents (4,659,187) and one of every
four municipditiesin Horida (96 municipa governments) is located in Broward, Miami-Dade, or PaAlm Beach
County.*

“* Florida Estimates of Population 1999, Bureau of Economic and Business Research, University of Florida,
February 2000.
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TABLE 3
New and Proposed Municipal Incorporation By County: 1975-2000

I ncor poration I ncor por ations

County  BillsFiled Created Incor poration Activities Under taken

Lee 3 3 Ft. Myers Beach (3 tries) passed 1995; Marco Island (7 tries)
passed 1997; Bonita Springs passed 1999

Collier 1 0 Pelican Bay (2 tries) failed 1991 and 1995

Lee/Collier 1 0 Ft. Myers Bch merge with Pelican Bay failed 1995; Pelican
Bay merge with Ft. Myers Bch failed 1995

Monroe 6 2 Big Pinefailed 1984; Islamorada passed 1997; Marathon
passed 1999; Key Largo failed 1999; Paradise Island failed
2000; Lower Keysfailed 2000

Volusia 4 2 Halifax failed 1985; Deltona Lakes failed 1987; DeBary
passed 1993; Deltona (2 tries) passed 1995

Broward 4 2 Weston passed 1996; Suntreefailed 1997; New City failed
2000; Southwest Ranches passed 2000

Okaloosa 1 1 Destin (2 tries) passed 1984

Jackson 1 1 Jacob City passed 1983

PamBeach 1 1 Wellington passed 1995

Flagler 1 1 Palm Coast passed 1999

Gadsden 1 1 Midway passed 1986

Escambia 2 0 Warrington failed 1975; Pensacola Beach failed 2000

Marion 1 0 Silver Springs Shores (2 tries) failed 1990 and 1992

Hernando 1 0 Springhill failed 1986

St.Johns 1 0 Ponte Vedra Beach failed 1998

Bay 1 0 Southport failed 1999

Glades/Hendry1 0 Port LaBellefailed 1994

Total 31 14

Miami-Dade 5 Key Biscayne created 1991; Aventuracreated 1995; Pinecrest
created 1995; Sunny Isle Beach created 1997; Miami Lakes
created 2000.

Source: Legislative Committee on Intergovernmental Relations, November 2000.
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B. ReasonsCited for Incorporation

Severd underlying reasons are suggested for thisincrease in municipa related activity. According to
proponents of municipa incorporation, citizensfed the loca county government is either doing something
undesirable Ato@ them, or that the local county government is failing to do something Aforg them.*
Incorporation can aso be used as ameans to preclude being annexed by nearby municipdities®® Although
Broward County explicitly supportsincreased municipa incorporation, in generd, it is reported that most
counties do not find further municipa incorporation desirable.

1. Service Delivery
Based on areview of various incorporation proposals and feasbility studies, citizens often comment that
savice ddivery leves are unacceptable or too costly. Traditiondly, municipalities provide services such as
solid waste management, water and sewer facilities, cable TV franchises, parks and recreation, and road
maintenance. These and other services can be contrasted with traditiond county functions such asfinancid
and administration services, judicia, comprehengive planning, law enforcement, welfare, and other services.”’
A municipdity may establish aloca police force, or it may continue to have public safety handled by the
county sheriff through local agreement, asis often done in Broward County. Municipa public safety activities
are considered to augment, not replace, county |law enforcement powers.*® When acommunity sensesit is
receiving poor or no services in those areas where it could assert control if incorporated, it may consider
municipa incorporation as a viable option.

2. Land Use and Growth Management
When citizens seek more control over growth management and land use devel opments, municipa
incorporation may be the mechanism to achieve that control. Reportedly, a primary motivator for citizensin
Midway to incorporate in 1986 was to preclude the congtruction of a petroleum pipeine termina in that area.
The citizens dso determined that they would increase their opportunities for securing housing and community
development grantsif they were incorporated. Efforts to achieve their gods failed, and municipa
incorporation was used to gain some degree of salf-determination.

Citizens may support incorporation as a means of avoiding development ether by the county, or annexation by
aneighboring city. The Southwest Ranches community in Broward County sought to preserve the Acountry(
nature of the areaand fdt that only by controlling its own development could the community avert annexation

5 | nterview with Florida League of Cities staff, September 13, 2000.

“6 For more information concerni ng annexation, see Ch. 171, F.S.; Alison Y urko, A Practical Perspective About
Annexation in Florida, 25 Stet. L. Rev. 699 (1996).

a7 Florida Advisory Council on Intergovernmental Relations, Local Government Function and Formation in the
Service Delivery Area: Review of Relevant Research and L aw, December 20, 1995.

“8 See Florida Ingtitute of Government, The Florida Municipal Officials: Manual, 3d ed. (1996), p. V-6.

LCIR Report February 2001



by municipaities that preferred a more urban landscape.®

In northwest Miami-Dade County, there is a predominantly rurd areathat is bordered by two existing
municipdities, another municipaity that has dmost completed the county:s impaosed process for incorporation
and afourth area that has initiated the incorporation process™ Each of these communities hasits eyeson
annexing aparce within the rural area. However, because the areais located in Miami-Dade County, it isup
to the County Commission to decide whether it will grant awaiver to developers seeking to build 1,800
homes on a43-acre parcel of the land, or at some point permit one of the neighboring jurisdictions to annex
theland. Inthe meantime, the rurd residents -- there are only 28 registered voters in the 9,000 acre area - -
are keenly aware that their way of life could change a any given moment. Although incorporation is not on
option for this smal community, its concerns about being swallowed up are common in other communities that
are able to meet the statutory criteriafor incorporation.

3. Fisca Control

Sometimes groups call for incorporation in response to perceived Ataxation without representation. §>*
Wedlthy groups often want to exercise greeter control over their tax burden. Prosperous communities that fedl
their taxes are subsdizing servicesin poorer neighborhoods may see incorporation as a means to end the
subsidy. Severa communities found thet they could reduce their tax burden significantly while maintaining or
even increasing the level of service delivery.®® This scenario only holds true, however, for communities,
referred to as Adonor communities, that pay more taxes than the cost of the servicesthey receive. A
community contemplating incorporation should be aware that few communities are wedthy enough to be true
donor communities, and because economies of scale are logt, incorporation may result in higher taxesto
ensure adequate service ddivery rather than in a more popular reduction in taxes.

4. Proportionate Representation

Hand in hand with citizens: desire to have greeter say in how their tax monies are spent is their Aneed to be
heard,@ and to be heard in proportion to their numbers. For example, the residents of PAm Coast, located in
Flagler County, make up approximately 70 percent of the county:s population. Residents fdt that despite their
numbers, they did not have corresponding representation. The PAm Coast residents asserted that they Ahave
adigproportionate say in their future. They are not equally represented electordly. They are not in charge of

“9 Southwest Ranches Feasibil ity Study, June, 1999.
%0 Carolyn Salazar, Vanishing Lifestyle is Imperiled, The Miami Herald, October 5, 2000.

*! See Russell Lazega and Charles Fletcher, The Politics of Municipal Incorporation in South Florida, 12 J. Land
Use & Envil. L. 215 at 223 (1997).

21n 1995, six of the seven communities that sought incorporation in Miami -Dade County paid out more in taxes than
the equivalent of servicesreceived from the county. See Marjorie Lambert, 7 Unhappy Dade Groups Mount Drive to
Form Cities, Ft. Laud. Sun Sentinel, March 26, 1995, at B1.
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their own destiny.@®® The citizens of Pdm Coast have subsequently completed the municipa incorporation
process with a successful referendum.>

5. Single Issue Incorporation Efforts
On rare occasons, citizens have sought incorporation under the mantle of avery specific agenda. 1n 1995, a
smdl group of African-American citizens in Dade County sought to incorporate in order to protect the civil
rights of its community. One of the chalenges facing this community, which caled itsdlf Dedtiny, was that it
received gpproximately $21 million in county services, yet contributed only $17 million in taxes>
Nonetheless, the retired Metro-Dade County police officer who lead the initiative for incorporation suggested
that the deficit in revenue could be made up by running the new municipa government more efficiently than the
county had done. Though this incorporation was never redlized as aresult of a defeat by the voters, it serves
to illudrate that a community:s desire for self-rule can emanate from a community=s unique politica
amosphere.

C. Passage Rate of Incorporationsin Loca Referenda

Between 1990 and 1999, there were nineteen billsfiled on behalf of citizens seeking incorporation, fourteen of
which passed. Of the specid acts passed by the Legidature, five were voted down by the citizenry in
referenda, leaving atota of nine new municipaities established snce 1990. In the 2000 legidative sesson, five
gpecid acts creating municipalities were introduced. Of those, three were passed by the Legidature and
sgned into law by the Governor. Two of the municipal incorporation proposas were defeated in the local
referenda. Only one of the three proposed municipalities received voter gpprova. Regardless of where the
incorporation efforts occur, or how strong loca support for incorporation may appear, until afind referendum
is concluded, incorporation may never come to fruition.

%3 palm Coast Feasibility Study, November 2, 1998, p.10.
> Seealso Ch. 99-448, L.O.F. (1999).

* David Vi Ilano, Does It take A Village?, Florida Trend, July 1997.
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1. STATE STANDARDSFOR MUNICIPAL INCORPORATION

Incorporation activities are not limited to Florida. Other states have developed their own policies and
procedures dealing with municipa incorporation. While there are some elements held by severd satesin
common, others are unique to particular states.  Although this report focuses on Floridasincorporation
practices, for comparison purposes, and as a resource for possible future consideration, a summeary of other
states: incorporation standards is provided in Attachment B.

A. Incorporation Standardsin Other States

Horidaisin the mgority of states that require some state standards. Thirty-nine other tates impose
incorporation standards. Many states have standards regarding minimum population; multiple classfication of
cities; minimum distance from exigting cities, and a required feashility sudy. Some of the more unique
standards, not commonly imposed, include involvement of boundary review boards; limitation on Sze of area
incorporated; and minimum ad vaorem tax base. Twenty states currently require afeasbility sudy asa
condition for incorporation. A large percentage of the Sate sandards having numerica requirementsinclude
provisions for exceptions to those numerica standards. Five of the 13 states that require the incorporation
proposal to be reviewed by a Boundary Review Board have provided that board with authority to designate
the incorporation status for the municipdity. In contrast, Boards of County Commissioners are authorized to
designate an incorporation in 17 dates, while 12 states, including Florida, authorize the date legidature to
designate incorporation status.

B. Purpose Behind Municipal Incor poration Standardsin Florida

1. Legidlative Treatment of Standards
State standards for municipal incorporations were firgt established as the Formation of Municipdities Act
under Ch. 74-192, L.O.F. Little higtorica background surrounding passage of that law isavailable, but in a
letter dated March 26, 1975, saff of the House of Representatives Committee on Community Affairs wrote
that the bill Arepresents a statement of the 1974 L egidaturess concern about the proliferation of what have
proven to be relatively >unviable bedroont municipditiesin this state@®®  The author of thet letter continues
that the criteria established in the law are Agenerd guiddines)i and there is no prohibition on a specid act being
passed in support of amunicipdity that does not strictly meet the criteria. Nonetheless, the criteria contained
in the Formation of Municipalities Act have come to be characterized by some as guiddines from which
deviaions may be, and commonly are, made, rather than statutory requirements from which exemptions may
be secured.””  With some limitations, a specid law may sarve to exempt amunicipdity from certain statutory

% Page 2 of the letter written on House Committee of Community Affairsletterhead is not contained in the state
archives.

>" Florida House of Representatives, Committee on Community Affairs, The Florida L ocal Government Formation
Manual, p.29, n.22, November 1999.
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criteriafound in generd lawv. However, it is noted thet there is nothing in the Satute that reflects alegidative
intention to congider the criteria as guiddines rather than requirements.

2. Statutory Purposes
The state has a vested interest in the viahility, financialy or otherwise, of new incorporations. The standards
discussed in the following section are intended to implement the purposes set forth in s. 165.021, F.S., which
provides:

The purpose of thisact is to provide standards, direction, and procedures for the formation of municipditiesin
this state and the provison of municipa services so asto:

(1) Allow orderly patterns of urban growth and land use.
(2) Assure adequate quantity and quality of loca public services.
(3) Enaurefinancid integrity of municipdlities

(4) Eliminate or reduce avoidable and undesirable differentidsin fisca capacity among neighboring locd
government jurisdictions.

(5) Promote equity in the financing of municipd services

3. Effectiveness of Standardsto Meet their Purpose
It isdifficult, if not impossble, to measure the extent to which current state tandards serve the five purposes
listed above. Some of the standards lend themsalves more readily to quantifiable rather than subjective
andyss Frg, it isdifficult to separate the impact of the standards from other incorporation policies provided
in Ch. 165, F.S,, and dsewherein Horidalaw. Thisis particularly evident in the first purpose of dlowing for
orderly patterns of urban growth and land use, and the impact on this purpose from other policies such as sate
and loca comprehensive planning and land use policies™®, aswell aswater and land use policies™ Second,
the thought and preparation citizens seeking incorporation give to their incorporation strategy may have a
sgnificant impact on whether the above purposes were considered and efforts made to implement them were
incorporated into the municipa charter.

The sandards may have a pogtive effect on ensuring the financid integrity of municipdities by requiring
minimum population and dengty and promoting compact jurisdictions. One assumption supporting this
position isthat amunicipdity requires a minimum number of residents to generate revenues through various
taxes and fees necessary to finance loca government operations and services. The requirements for compact

%8 Chs. 163, 186 and 187, F.S.

% ch.380,FS.
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boundaries and minimum population and dengty are based on the assumption that compact development and
higher densities provide public service cost savings through economy of scade. The City of Midway isthe only
municipality crested subsequent to the establishment of the standards that is identified as having experienced a
financid emergency. It should be noted that Midway:s population &t the time of incorporation in 1986 was
1,118, which is significantly below the minimum population standard of 1,500.° Whether the standards for
municipa incorporation are stringent enough to guard againgt smilar fisca capacity problemsin the future
remains uncertain.

C. Satutory Provisons

While statutory procedures for the adoption of municipa chartersin Forida have been amended severd times,
gtandards for municipa incorporation have remained essentidly unchanged since becoming law in 1974. Since
then, incorporation proposals increasingly have requested and received exemption from one or more Sate
dandards. Inconsstent reliance on these stlandards in conjunction with an increase in the number of
communities exploring incorporation as an dternative to their current structure of local government has
generated interest in their function and the role of the date in maintaining them.

1. Statutory Standards
The standards address issues of compactness, minimum popul ation, minimum dendty, minimum distance from
existing municipalities, and certain provisons within a proposed charter. Specificdly, s 165.061(1), F.S,
requires.

(1) Theincorporation of a new municipality, other than through merger of existing municipalities,
must meet the following conditionsin the area proposed for incorporation:

(@) It must be compact and contiguous and amenabl e to separate municipal government.

(b) It must have a total population, as determined in the latest official state census, special census,
or estimate of population, in the area proposed to be incorporated of at least 1,500 personsin counties
with a population of less than 75,000, and of at least 5,000 population in counties with a population of
mor e than 75,000.

(¢) It must have an average population density of at least 1.5 persons per acre or have
extraordinary conditions requiring the establishment of a municipal corporation with less existing
density.

(d) It must have a minimum distance of any part of the area proposed for incorporation fromthe
boundaries of an existing municipality within the county of at least 2 miles or have an extraordinary
natural boundary which requires separate municipal government.

% ch. 86-471, L.OF. (1986).
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() It must have a proposed municipal charter which:

1. Prescribes the form of government and clearly defines the responsibility for legislative and
executive functions.

2. Does not prohibit the legidlative body of the municipality from exercising its powers to levy any
tax authorized by the Constitution or general law.

One explanation of why the standards for incorporation have not been evauated or changed significantly since
edtablished may be the relative lack of incorporation activity until the mid-1990s. Furthermore, municipal
activities have traditionally been viewed as amatter of primarily local concern. While the adoption of the 1968
Condtitution and passage of the Formation of Municipalities Act put an end to the requirement that dl locdl
ordinances go through the Sate legidature, it did not necessarily turn loca issuesinto state concerns. In
addition, general law contains no provisions for the review or assessment of the state standards. Nevertheless,
based on past reviews of incorporation proposals and issues raised by representatives of local communities
interested in incorporation and by locad government officids, some generd comments are presented regarding
the current incorporation standards.

2. Omissions and Vagueness in Statutory Standards
There are ome sgnificant omissons in these sandards. For example, thereis no requirement for an
assessment of how or whether the creetion of anew municipdity affects other municipdities, county
government(s) or the state. Although the group seeking incorporation must explain in its feasibility Sudy
aternatives available to the area to address its policy concerns, there are no standards or parameters under
which this explanation is provided, and therefore, the response may be very generd in nature. Thus, rather
than encouraging annexation or better problem solving within the existing government structure, the looseness
of the standards may suggest incorporation as ardatively easy path to take.

Thereis no statutory requirement for the incorporation advocates to anayze whether incorporation may cause
anegative fisca impact on the county or neighboring municipdities. It may be argued that the county will not
be financidly harmed because its cost for service delivery will be decreased as the new municipdity picks up
those responsibilities. Nonetheless, with the establishment of each new municipality, growing revenue streams
are removed from the cache of the county. From a county-s perspective, any negative fiscal impact on other
citieswithin its borders, aswell as a decrease of its own tax base, are legitimate concerns. Some counties
have expressed a concern that an unwarranted increase in the number of municipa governments leads to
Abakanization) and frustrates, rather than promotes, cooperation and coordination.

The current standards do not contain any type of referendum requirement for municipa incorporation.
Instead, the Legidature by tradition has included a provision for loca referendum on incorporation within the
proposed charter.  Thelack of areferendum requirement alows the Legidature to establish a municipa
government without affirmation on the issue by loca resdents, dthough this power is generdly not used,
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particularly as the Legidature views incorporation as a matter of primarily loca concern.

Another issue sometimes raised by citizens pertains to participation in the process through which incorporation
issues are discussed and developed. A uniform process for developing the proposed charter and feasibility
study is not prescribed by the Condtitution or by generd law. The locd ddegation, and in particular the chair
of the loca delegetion, is responsible for determining whether sufficient support exists for the incorporation to
gponsor the local incorporation bill. This discretion may lead to conflicting assessments with no consstent
methodology for decisontmaking. The delegation should to determine the level of support for incorporation.
The delegation must dso complete the House Committee on Community Affars annud Locd Bill Certification
Form and submit it to the Legidature.

The lack of specificity in severd of the sandards, while not necessarily a barrier to incorporation, &t least
warrant comment. For example, the standard requiring that the area to be incorporated be Aamenable to
separate municipa government( is vague and not otherwise defined in Ch. 165, F.S,, or casdaw. Thereisno
corresponding requirement that the new city have amunicipa center or core. Smilarly, the provison dlowing
less than a minimum population density requirement of 1.5 persons per acre if it has Aextraordinary conditions
requiring the establishment of amunicipa corporation with less existing densityll is vague and not otherwise
defined in Ch. 165, F.S. Also undefined is the provision under s. 165.061(1)(d), F.S., alowing exception to
the 2 mile minimum distance from existing municipdities if the area to be incorporated has Aan extraordinary
natural boundary which requires separate municipa government.) Under what natural conditions a separate
municipa government would be required isleft unstated.

Thelack of specificity in standards and procedures perhaps can aso be percelved as areflection of the
atempt by the state to alow for flexibility by loca communities. Allowing loca delegations the opportunity to
goply standards againgt a broad range of local conditions may somewhat baance out possible shortcomingsin
current state incorporation standards and related policies. Thus, while the Legidature would most likely want
to follow its own palicies, there is enough flexibility in those gandards to dlow each Stting Legidature to
essentidly defer to the judgment of the local delegation on some matters of incorporation. The Legidature,
however, ultimately reserves its authority to sanction amunicipdity through the passage of a specid act.

D. Specific Standards

1. Compactness and Contiguity
The need for amunicipdity to be compact and contiguous is premised on logic and ease of adminidration. As
the Statutory requirement states, the area must be amenable to separate municipal government. Some citizens
who had fdt disenfranchised from county government because of distance from, or dissonance within, their
loca government, may fed abenefit from being physicaly closer to the center of government. Thisis not to
suggest that large areas of land are not amenable to municipa incorporation, but smply acknowledges that a
municipdity should have an epicenter not only for conceptua notions of governance, but aso to ensure better
accesshility by itscitizens,
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2. Population
Y ears before population standards were adopted, the courts recognized that A[pjopulation is essentid to the
cregtion of amunicipa corporationf) and that there Amust exist a village, a community of people, a settlement
or atown occupying an area smal enough that those living therein may be said to have such socid contacts as
to create a community of public interest, in consderation of the generd welfare, an organized agency for the
management of their loca affairs of aquas public natured® Over time, specific population requirements were
enacted. Currently, in counties with populations greeter than 75,000, the new municipdity must have a
minimum of 5,000 resdents. Inasmal county, one with less than 75,000 people, the population requirement
11,500 residents. These population criteriawere amended in 1998, the 75,000 population figure having
previously been 50,000.%* At present, approximately 30% of Floridars 405 municipdities have 1,500
residents or fewer.®

3. Density and Spacing
The remaining two numerical standards regarding minimum populaion densty requirements (1.5 persons per
acre) and minimum distance from existing municipdities (2 miles) goply equdly to municipditiesin large and
smal counties. By setting these standards, the Legidature sought to ensure that municipdities were in fact
communities, rether than clusters of houses or vast rurd |ands that would derive no benefit from or relate to a
newly established municipdity. Even with arequirement for a2 mile minimum distance from an existing
municipdity, the result can be a splattering of individuad communities with few shared common gods. Thisis
aso aresult of there being no red limitation on the number of incorporations that can be pursued.

E. Exemptionsfrom Statutory Standards

Under the law, aspecia act, such as one establishing amunicipality, will take precedence over generd law®
unless the specia act is found to be uncongtitutional.®® The Legisature has waived one or more of the
provisions of ss.165.041 and 165.061, F.S., by passing a special act.

Since 1975, 62 municipd incorporation bills have been filed regarding 34 proposed municipalities, of which 26

%! qtate v. Town of Lake Placid, 147 So. 468 (Fla. 1933).
%2 Ch. 98-258, * 6, L.O.F. (1998).

63 Many municipalities were created before minimum popul ation requirements were codified in law in 1974 and
subsequently increased in 1998. For example, Marineland, population 31, was established in 1941. Lake BuenaVista,
population 23, was created in 1967. |slandiaand Weeki Wachee, with 13 and 15 residents respectively, were created
in 1960 and 1966. Thesefigures are based on popul ation estimates prepared by the Bureau of Economic and
Business Research for 1999.

%4 See State ex rel. Johnson v. Vizzini , 227 S0.2d 205, 207 (Fla. 1969).

%® see Alachua County v. Adams, 702 So.2d 1253 (Fla. 1997).
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requested exemption from one or more state standards® Information regarding select characteristics of
municipa incorporation bills, legidative action on those bills, and referendum outcomes, where gppropriate, is
providedin Table 4.

A review of the information provided in the table includes the following highlights:

I Number of incorporation proposals (bills) granted exemptions.
Of the 26 municipa incorporation bills that required exemptions from one or more state standards, the
following occurred:

19 hills were granted exemptions (i.e., approved by the Legidature and Governor);

7 bills died in committee or messages or were withdrawn from further congderation;

Of the 16 municipa incorporation bills that did not require exemptions from one or more state standards:
14 bills were gpproved by the Legidature and Governor;
2 bills died in committee or messages or were withdrawn from further consderation.

I Number of times each state standard exempted.

41 exemption requests were contained within bills that passed (14 exemptions), bills that were

deferred to companion bills or died in committee/messages (21 exemptions), and bills that provided for
exemptions, but were not requested (6 exemptions). Standards exempted include:

18 exemptions for 2-mile limit sandard,

12 exemptionsfor 1.5 persons per acre minimum density standard;

7 exemptions for 1,500/5,000 minimum population standard;

3 exemptions for required charter provisions sandard; and

1 exemption for compact and contiguous area standard.

I Legidative action on incorporation proposals.
19 of the 26 incorporation bills with exemptions were approved by Legidature and Governor.
14 of the 16 incorporation bills without exemptions were gpproved by the Legidature and Governor.

I Comparison between rates of enactment for incorporation bills requesting exemptions from state
standards and those not requesting exemptions.

70 percent of bills requesting exemptions were enacted.

88 percent of bills not requesting exemptions were enacted.

I Comparison between local referendum outcomes for incorpor ations requesting exemptions from
state standards and those not requesting exemptions.
10 of the 16 (63%) incorporation acts with exemptions were approved in local referenda.

% The disparity in the figuresis because on occasion, incorporation bills with differing exemption requests were filed
in both the House and the Senate.
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3 of the 14 (17%) incorporation acts without exemptions were gpproved in local referenda
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Table4
Incorporation Bills. 1975-2000
Summary of Select Characteristics

I Number of municipa incorporation hills filed snce 1975: 62
(the year state incorporation standards became effective)

! Number of cities proposed for incorporation since 1975: 34
! Number of proposed incorporations requesting 1 or more exemptions: 26

I Exemption Related Activities Actions

Exemption Type Requested  Granted Denied
Compact and Contiguous: 1 2* 0
Minimum Population: 5 * 0
Minimum Average Dendty 14 15* 0
2-Mile Limitaion 17 17 0
Necessary Charter Provisions 5 4* 2
TOTALS 42 45 2

* Denotes incorporation proposals that required exemption from standard, but did not identify need in
feasbility study or proposd.

I Outcome of proposed incorporation hills:

Approved by Legidature/Governor 34

Died in Com/Messages'Withdrawn 9

I Outcome of Incorporation Referenda

Referendum Approved 15
Referendum Voted Down 19

Source: Legidative Committee on Intergovernmenta Relaions, May 2000.
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F. Consderations Regarding Miami-Dade County, Broward County and the Florida Keys

The standards st forth in s. 165.061, F.S,, as well as other statutory provisions relevant to municipal
incorporation, apply state-wide, with the exception of Miami-Dade County. Broward County, which seeksto
incorporate adl inhabited areas of the county, has adopted an ordinance dedling with incorporation. The
Florida Keys, as discussed below, have issues unique to them that merit speciad mention.

1. Miami-Dade County
The Board of County Commissionersin Miami-Dade, not the state L egidature, possesses the sole authority to
creste new municipaities within the county.®”  Thus, the Legidature does not review municipal incorporation
documents. In response to various controversies generated by municipa incorporation activities, the county
sought to come up with a methodology whereby the establishment of a municipaity would have aArevenue
neutrall impact on the county government and existing municipdities. Under arecently implemented process,
communities contemplating incorporation now use Municipa Advisory Committees comprisng community
members and county government staff to explore and solve problems and to arrive at an agreeable alocation
of services and payment. These Committees assess whether the new city should, for example, continue to use
the county:s library system or the metropolitan police force. There are obvious benefits to both city and
county governmentsif capita planning projects are funded for only one leve of loca government, rather than
both, but are shared by the city and county by way of an interloca agreement. The same can be said for
having one large metropolitan police force, with a unified communication system, rather than a police force for
each community of 10,000 people,

Once the terms of the arrangements are agreed upon by the interested parties and stakeholders, the new
community indudes the conceptua agreement in its proposed charter. The charter can then be amended only
upon agreement by the county. In thisway, both the county-s and the city=sinterests are considered and
protected. Although this processis unique to Miami-Dade County because of its condtitutiona status, there
may be elements of the coordination steps that other communities would find helpful.

2. Broward County
In contrast to Metro-Dade County:s ddliberative eye towards incorporation, Broward County is striving for
the incorporation of the entire populated area of the county through aggressive annexation or incorporation. In
1995, at the request of the Broward County Board of County Commissioners, the Broward County
Legidative Delegation formed an Ad Hoc Committee on Annexation Policy. The committess find report
included the recommendation that al unincorporated neighborhoods be annexed or incorporated by the year
2010. A mgor objective of this palicy isto reduce the number of traditiona Amunicipd services) thet the
County provides, thus enabling it to focus on the provision of county-wide, urban, and regiond services. This
policy was approved and codified by the Legidature.®® Most of Broward County isincorporated a this

® Fla Cong. art. VIII, "11(1)(e); Dade County Home Rule Charter, art. 5, * 5.05.

%8 Ch. 96-542, L.O.F. (1996) (see Attachment C).
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juncture, but there remain about sixty unincorporated neighborhoods in the county.®

3. Areasof Critical State Concern
In 1972, the Florida L egidature established a process under Ch. 380, F.S., by which the Department of
Community Affairs (DCA) could recommend to the Governor and Cabinet, dso called the Adminigiration
Commission for purposes of this program, that certain areas of critical state concern be designated for specific
recognition and regulation. The Forida Keysin Monroe County have been designated under this program.
The FHorida Keys have been experiencing afair amount of incorporation activity in the last severd years.

Under s. 380.0552, F.S,, the Legidature declared itsintent regarding the Forida Keys Area. Some of the
Legidaures godsfor the areaincluded the intent to establish aland use management system that: protectsthe
natura environment; conserves and promotes the community character; promotes orderly and balanced
growth in accordance with the capacity of available and planned public facilities and services; protectsthe
condgtitutiona rights of property ownersto own, use, and dispose of their real property; and promotes
coordination and efficiency among governmental agencies with permitting jurisdiction over land use ectivitiesin
the Florida Keys.

Despite these god s that focus primarily on how the areais developed, dlocation of funds from the county seat
have been a source of discontent among residentsin outlying areas. The disproportionate share of funds that
are directed to Key West and land use decisions made by the county are most often the reasons given by
citizen groups advocating for incorporation.  Two groups were successful in getting incorporation specid acts
passed by in 2000 legidative sesson. Interestingly, on November 7, 2000, votersin Monroe County voted
down in referenda the incorporations in those two communities, tentatively named Paradise Idands and the
Village of the Lower Keys. Opponents of incorporation stated that adding another layer of government was
not the answer to the communities problems, and such action would probably increase their tax burden.
Despite the defeat of their incorporation efforts, it was reported that those in favor of incorporation fdlt that
they were victorious in that the county would now more fully gppreciate the dissatisfaction of the citizenry and
hopefully be more responsive to their needs.

The DCA continues to have conflicting jurisdictiona issues arise, and the many programs for which it is
responsible are not dways easy to integrate. Communities in the Keys have not been strong adherents to
intergovernmental coordination, thus leaving the area at risk to potentialy serious problems concerning
emergency management and water related matters. Because Areas of Critica State Concern are, by their
very naure, areas whose development affect a compelling state interest, policy makers may wish to consder
requiring approva for incorporation in these areas to be given only after the Legidature has determined that
the arears growth management strategy and land use practices will strengthen, but not weaken, upon
incorporation.

%9 | nformation located at Broward County:=s Internet website, http://www.co.Broward.fl.us.
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G. Summary

Statutory criteriardating to the establishment of municipd incorporations have existed in modern terms since
1974. The date has articulated an interest in municipa incorporation in establishing the standards and the
stated purpose for the standards. Y €, the frequency with which exemptions are granted clouds the clarity of
that interest, and leaves uncertain the degree to which the state will safeguard its interests. In short, whether
these sandards have served their stated purposes and have led to better loca governance remain unanswered
questions. Further sudy may be warranted to assess whether current standards should be measured
quantitatively or qualitatively, decreased or increased in scope.
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IV. THEFEASBILITY STUDY

The feasbility study isacompilation of information that supports the conclusion that the proposed municipdity
will be aviable community. Feashility studies were not statutorily required until 1996. In recent years, the
datute outlining the areas to be addressed in the feasibility study has been expanded, perhaps reflecting a
growing interest on the Legidaturess part in the factors involved in municipa incorporation. Although
supporting documentation was submitted in one form or ancther to the Legidature prior to 1996 whenever
incorporation was sought, the content often lacked specificity regarding projected municipa services, service
cost estimates, and revenue sources. Statutory changes have made the format of the feagibility studies more
uniform, but they sill vary considerably in scope and thoroughness.

A feashility sudy is generdly conducted by a consulting firm on behdf of incorporation advocates. These
studies are not performed by adisinterested party, nor are they reviewed by stakeholders other than the local
legidative delegation. Thus, perhaps the most visible objective review of the information contained in the sudy
is performed by legidative and state agency staff. Once the specid act supporting incorporation is passed, the
citizenry within the boundaries of the proposed municipdity will most likely have the opportunity to passits
own judgment on whether or not to incorporate by virtue of areferendum. Nonethdess, thisis not the same
as participating in an objective analyss of the feasibility study.

A. Effortsat Uniformity

Until 1968, incorporation and other municipd activities were consdered matters primarily of loca concern yet
handled at the gtate level through passage of specid acts. Asmunicipal home rule came to the forefront,
commencing with the 1968 Condtitution, and continuing through the enactment of the Formation of
Municipaities Act in 1974, the Satesinterest in municipa incorporation became more defined. Although
many locd activities were handled under municipa home rule, the sate maintained its authority over municipd
incorporation. The Legidature has arole in the mechanics of incorporation, and the Staters interest has been
addressed on acertain leve ins. 165.021, F.S. The Sate has expressed its interest in promoting viable and
fiscaly sound municipdities. Yet, the date is sendtive to balancing that interest with alowing loca control of
local issues. What is not clear is a what juncture do loca and state interests intersect, and more interestingly,
where do the statess and locad community:s interests conflict?

In 1996, the Legidature amended s. 165.041, F.S,, to require thet afeasbility study be completed and
submitted in conjunction with the incorporation bill.”  Requiring the submission of afeadhility study begen as
an initiative of the House of Representatives Committee on Community Affairs staff to enable them to prepare
the andysis of loca incorporation bills.  That was asgnificant step toward making the incorporation process
more uniform, but there were no guideines or criteriafor the feasbility sudy. The studies presented for
review naturdly varied in quaity and content.

0 ch. 96-416, * 8,L.O.F. (199).
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Not until 1999 were specific dements of the feasbility study enumerated and codified in the law. Asaresult
of an earlier LCIR interim project creating a state urban policy, the Legidature passed the AUrban Infill &
Redevelopment Act.f Initidly, thislegidation did not address municipa incorporation and feasbility study
requirements. In subsequent versions of the bill, however, feasibility study requirements were added and
enacted into law.”™ The feadblity study requirements were developed by the LCIR as part of a separate
project reviewing the standards for incorporation. Section 165.041, F.S., was amended in 1999 to require
that the following dements must be included in a feasibility study:

1. The general location of territory subject to boundary change and a map of the area which identifies
the proposed change.

2. The major reasons for proposing the boundary change.
3. Thefollowing characteristics of the area:

a. Alist of current land use designations applied to the subject area in the county comprehensive
plan.

b. Alist of the current county zoning designations applied to the subject area.
c. A general statement of present land use characteristics of the area.

d. A description of development being proposed for the territory, if any, and a statement of when
actual development is expected to begin, if known.

4. Alist of all public agencies, such aslocal governments, school districts, and special districts, whose
current boundary falls within the boundary of the territory proposed for the change or reorganization.

5. Alist of current services being provided within the proposed incorporation area, including, but not
limited to, water, sewer, solid waste, transportation, public works, law enforcement, fire and rescue,
zoning, street lighting, parks and recreation, and library and cultural facilities, and the estimated costs
for each current service.

6. A list of proposed services to be provided within the proposed incorporation area, and the
estimated cost of such proposed services.

7. The names and addresses of three officers or persons submitting the proposal.

8. Evidence of fiscal capacity and an organizational plan asit relatesto the area seeking

™ Ch.99-378, * 11, L.OF. (1999)
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incorporation that, at a minimum, includes:

a. Existing tax bases, including ad valorem taxable value, utility taxes, sales and use taxes,
franchise taxes, license and permit fees, charges for services, fines and forfeitures, and other revenue
Sources, as appropriate.

b. A 5-year operational plan that, at a minimum, includes proposed staffing, building acquisition
and construction, debt issuance, and budgets.

9. Data and analysis to support the conclusions that incorporation is necessary and financially
feasible, including population projections and population density calculations, and an explanation
concerning methodol ogies used for such analysis.

10. Evaluation of the alternatives available to the area to address its policy concerns.

11. Evidence that the proposed municipality meets the requirements for incorporation pursuant to
s.165.061.

The gtatute was dso amended to require that the feasibility study be submitted to the Legidature 90 days
before the first day of the regular session of the Legidature during which the municipa charter would be
enacted.

B. Application of 1999 Requirements

Many of the requirements listed above are precise, and accessing the information needed to fulfill the
requirementsis relatively easy. However, many times the information contained in the feasbility sudy is
speculative and based on presumptions that are not supported elsewhere in the study. For example,
gatements made in the feasibility sudy that the county would continue providing certain services via contract
with the new municipdity are without meaning unless there is some manifestation of an agreement between the
county and the new municipdity, such asaMemorandum of Understanding or a Letter of Agreement. Also,
incorporation proponents may submit afisca picture that is more attractive than that which is supported by the
evidence. Some feagbility sudiesfail to address potential problems such as how the municipdity will ded with
anticipated population growth. Conversely, growth may be acknowledged, but no means for raisng sufficient
revenue to provide adequate services are identified in the five year plan.

Problems can dso arise when inadequate research is performed, or little effort is made to secure information
from county officids, such aswhat the estimated costs may be for current services such as water, sewer, solid
waste, parks and recreation and other services. It isimperative that there be good communication between
those seeking incorporation and county officias to secure fiscal and other information that is critica to ahigh

qudity feashility study.
A potentid shortcoming in the statutory requirements is that there is no consequence for failing to address one
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or more of theitems. Y et, one of the inherent benefits of Ch. 165, F.S,, isthat if used wisdly, it can serveasa
framework for the feasbility sudy. By using thelist of required eements as the foundation for the feasibility
Study, the study will be logicd in form and complete in content.

C. Effectivenessof 1999 Requirements

Insufficient time hes passed to gauge the effects of these new feasibility study requirements on incorporation
study proposals. The mgority of feashility studies accompanying incorporation proposals presented during
the 2000 regular legidative sesson were initiated prior to the new requirements becoming law on July 1, 1999.
However, bill andyses prepared by legidative and agency staff during the 2000 legidative sesson identified
those areas of the feasihility sudies that were deficient or not in compliance with statutory requirements.

The continuing variation in quality and breadth of the feashility studies may be attributable to the funds the
community had available for hiring a consultant. Another factor that may contribute to the information

contained in afeashility sudy could be the relationship between the county and the proposed municipdity.
The lack of rdiable fisca information poses an ongoing challenge to some groups poised for incorporation.
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V. THE CHARTER

The charter of any new municipd government isacritical document. It is the foundation on which the city will
govern itsdlf. This section will provide background on the charter document, address the requirements found
in Ch. 165, F.S., and will offer suggested practices relevant to drafting charter provisons.

A. Background

Although the charter sets the framework for the city=s governance, there are only two statutorily required
characteristics for a proposed charter under s. 165.061, F.S. Firgt, the charter must describe the form of
government that will be used by the municipdity. Second, the charter cannot prohibit the legidative body of
the municipdity from exercisng certain taxing powers. With o little guidance and so much flexibility given to
the drafters, as many contingencies as possible must be considered in preparing the charter, because
shortcomings or omissions in the charter may give rise to problems later.

There are severd resources available to groups consdering adraft charter. The FHlorida Municipd Officids
Handbook, published by the Horida Ingtitute of Government, and the Moded Charter published by the
Nationd Civic League are excdllent sources. These publications offer the fundamentas of charter writing, but
do not reach the leve of detail that citizen groups may need. Also, the House Committee on Community
Affairs publishes annualy the Locd Bill Policies and Procedures Manud.” This publication provides guidance
regarding incorporation, annexation, merger and other local government formation matters.

The Nationa Civic League recommends that a city charter include, at a minimum, an article for each of the
following subjects

<Powers of the City

<City Council

<City Manager

<Departments, Offices and Agencies (Planning)
<Financia Procedures

<Elections

<Generd Provisons

<Charter Amendment

<Trangtion/Separability Provison

The Nationd Civic League offers dternatives to many of its suggested provisons. While some of these topics
are sraightforward, afew warrant specid attention and comment. A good way to supplement the information
provided by the Nationd Civic League, the Horida Ingtitute of Government and other sourcesisto review,
andyze and build on exigting charters found in the Laws of Horida, aswell asthe bill analyses that provided

2 Thismanual can be located at the Florida Legislature=s Internet website at http://www.leg.state.fl.us and navigating
to the House Committee on Community Affairs: publications.

LCIR Report February 2001



inva uable feedback to the drafters. The need for attention to detail when drafting the charter cannot be
oversated. By carefully consdering and defining the form, function and powers of the governing body in the
charter document, the new municipdity will avoid the need for any subsequent Aclean-up@ ordinances or
worsg, litigation, to clarify the terms of the charter.

Neither statutory law nor House Committee on Local Government and Veterans: Affairs prescribe any
particular format for a specid act or a proposed charter. Subsequently, specid acts and charters vary in their
structure. Under those circumstances when charter amendment may be necessary, it can be avkward to
amend a charter that is not organized well. 1t may be more efficient if the specia act is divided into mgor
sections, rather than current practice to have any number of sections. The firgt section could address dl of the
charter provisons, and other non-charter items such as trangitional matters and referendum procedures could
be placed in distinct sections of the specid act.

B. Basic Formsof Municipal Government”

1. Background

Florida state law neither requires nor prohibits municipaities from adopting a particular form of municipa
government. The only requirements are that Aeach municipa legidative body shdl be dective”™ and that an
acceptable proposed municipa charter is one that Aprescribes the form of government and clearly definesthe
responghility for legidative and executive functionsg”™

There are five basic forms of municipal government. Thefirgt type of government, the council-weak mayor
form represents the origind form of municipa government in this country. It isgtill widdy used in smdl towns.
In generd, the mayor=s authority is not Sgnificantly greater than that of the other council members.

The sacond type of municipa government is the council-strong mayor form, which provides for adistinct
divison of powers between the council and the mayor. The mayor is the chief executive and has substantia
influence in the policy-making process and substantia control over adminigtrative matters. The mayor holds
important budgetary and appointing powers, aong with the power to veto legidation actions of the council.

The commission or third type, combines both executive and legidative powers into a governing board, the
commisson. The underlying theory of thisform of government is that the concentration of power in the hands
of afew dected officias would make administration more effective and would enhance accountability to the
public. However, some believe that the effect has been rather to provide Ainadequate coordination, insufficient

3 See generally Florida Institute of Government, The Florida Municipal Officials: Manual, 3d ed. (1996), at 11-2 B
1-7.

" Fla. Const. art. VIII, * 2(b).

5. 165.061(1)(), F.S.
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interna control, and amateur direction of administration.™

The Nationd Civic League endorses the fourth type of municipa government, the council-manager structure,
but not to the exclusion of dl other forms.”” The theory behind the council-manager form of government is that
astrong, non-political executive office should function in the adminigrative role a the locd leve.

Thefifth type of municipa government is the consolidated government. 1tsroots can be traced to 1933, when
the Legidature gpproved a condtitutiona amendment declaring legidative power to establish amunicipa
corporation that consolidated the governments of Duva County and any of the municipaities within its
boundaries, subject to referendum approval of the affected voters.”® Similar congtitutional amendments were
provided for Key West and Monroe County in 1935, and Tampaand Hillsborough County in 1965. The
revised Florida Congtitution of 1968 included a grant of generd authority for consolidation in article V111,
section 3, dlowing consolidation of a county with one or more cities located therein, through specid law and a
vote of the electors of the county, to create a government that may exercise any and al powers of the county
and the municipdities. The only successful consolidation in Florida occurred in 19677 when the Legidature
approved the charter of Jacksonville-Duva County,®® which was passed by the voters later that year, cresting
the largest city in land areain the contiguous United States®

Most recent changesin municipd government form in Horida have been from some other form to the council -
manager form, which is currently the most common form of municipa government in the sate. It is difficult to
provide precise numbers regarding the types of government in FHorida because quite afew municipa charters
cdl for ahybrid form of government. Presently, there are gpproximately 240 council-manager governments,
about 30-40 municipdities with council-strong mayor; about 100 council-weak mayor governments and about
20 cities with the commission form of government.®?

" Florida Ingtitute of Government, The Florida Municipal Officials: Manual, 3rd ed. (1996), at 11-4.

" National Civil League, Model City Charter, seventh ed. (1996), at p. X.

B Ha Congt. art. VIII, * 9.

™ The followi ng unsuccessful consolidation attempts have been madein Florida: Tampa/Hillsborough County (1967,
1970, 1972); Pensacola/Escambia County (1970); Tallahassee/Leon County (1971, 1973, 1976, 1992); Ft. Pierce/St.
Lucie County (1972); Gainesville/Alachua County (1975, 1990); Okeechobee/Okeechobee County (1979, 1989);
Haifax/Volusia County (1985).

8 ch. 67-1320, L.O.F. (1967), readopted in Ch. 92-341, L.O.F. (1992). See also Jacksonville Ordinance Code, Part A,
Charter of the City of Jacksonville.

8 | nformation from the City of Jacksonville homepage, http://www.coj.net.

8 Figures provided by the Florida L eague of Cities staff, November 1, 2000.
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2. Suggested Practices

Explaining the form of government is one of the most important aspects of the charter. The charter must give
the public notice of how the city officids are hired, fired, what their role will be, and what their limitations are,
among other things. A common omission in proposed charters is the delineation of who is responsible for
what, particularly whether a mayor is avoting member of the council. These types of gaps can negatively
impact hiring and firing and other areas requiring decision making.® Regardless of which form of government
issdlected, it isincumbent on the drafters of the proposed charter to ensure clarity and thoroughness regarding
the officdds: powers, responsibilities and duties.

C. Financial Procedures

1. Background

Under s. 165.061(1)(e)2, F.S., anew municipaity must have aAproposed charter which does not prohibit the
legidative body of the municipdity from exercisng its powersto levy any tax authorized by the Condtitution or
generd law.i  Thisrequirement isthe second eement that must be included in the proposed charter. Fiscal
matters can be quite complex and may pose the most significant challenges for groups drafting a charter.

Interestingly, there is no statutory provision that explicitly requires incorporation advocates to address the
potentia fiscd impact of a new municipdity on existing municipdities, the parent county, and other loca
governments. Thisanayss could be prepared in amanner consistent with Attachment D.

2. Revenue Sharing Eligibility

Once anew municipdity is established, it is entitled under the law to share in certain revenues collected by the
state and digtributed to local governments, provided certain criteria are met. Chapter 218, Part 11, isthe
AFlorida Revenue Sharing Act of 19720 and sets forth the conditions and mechanisms under which local
governments may share in certain revenues.

Section 218.21(3), F.S,, requires that the new municipaity Amust have held an eection for its legidative body
pursuant to law and established such a legidative body which meets pursuant to lawg®* in order to be digible
to participate in revenue sharing. A newly established municipdity will not meet this definition until such time
asthelegidative body meets. It gppears that this provision as written does not distinguish between existing
and newly established municipdities. Thus, it is often requested in the proposed charter that the new city be
exempt from this provison, which isincongstent with generd law.

Requests are often made for awaiver of other statutory criteria, aswell. For example, under s. 218.23(1)(a),

8 see Blake v. Partyka, 731 So.2d 749 (Fla. 5th DCA 1999), reh=g denied 744 So. 2d 456 (Fla. 5th DCA 1999)
(finding that under commission/manager form of government, power given in the charter to appoint the city attorney
could not be read to imply the power to remove the city attorney).

85 21821(3),FS.
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F.S, thelocd government is required to have Areported its finances for its most recently completed fiscal year
to the Department of Banking and Finance, pursuant to s. 218.320) in order to participate in revenue sharing.
Thiswalver does not create a problem, provided the new municipality givesitsef adequate time within which
to comply with the Statutory criteriain future years before it seeks to participate in revenue sharing. If a
municipdity seeks awaiver thet is not long enough in duration to alow it to completeits entire fiscd year and
report its finances accordingly, the municipdity may become indigible for revenue sharing, and will need to
seek legidative correction. Any waiver of the required time congraints poses adminigrative chdlenges for the
Department of Revenue, which administers the revenue sharing process. The department must reconcile the
date fisca year, the locd government fisca year and the ad valorem tax cdendar year. Because the atute
offers no guidance on how to interpret and reconcile these gpparently conflicting timeframes, drafters must
determine how much timeis needed in order to fulfill the Statutory criteriain the most logical manner possble.

Idamorada, for example, did not dlow itself adequate time within which to meet the digibility requirements,
and thus had to amend its charter by specia act the following year ®

3. Local Option Surtaxes

Sections 212.055(2)(c) and 212.055(3)(c), F.S., provide that distributions of Local Government
Infrastructure Surtax or Small County Surtax revenues will be in accord with an interlocal agreement entered
into by the county and municipdities representing a mgjority of the county=s municipa population, or, if thereis
no such agreement, then in accordance with the default formulafound in s. 218.62, F.S.  On occasion, neither
option is written in the proposed charter. Instead, the proposed charter will contain a date by which the
municipality is entitled to receive these revenues, even where there is no interlocal agreement in place because
there will be no municipality in existence with whom the county can enter into such agreemern.

4. Adequate Fiscal Resources

Under s. 218.23(2)(c), F.S,, the new municipality must aso show that it has levied revenues equivaent to a
millage rate of 3 mills either through a remittance by the county pursuant to s. 125.01(6)(a), F.S., by collecting
an occupationd license tax or utility tax, levying of an ad vaorem tax, or any combination of these four
sources. The purpose behind this 3 mill provison isto require the local government to show anomind taxing
effort before it would be digible for revenue sharing. Occasionaly, to satisfy this requirement, groups seeking
incorporation inadvertently or shortsightedly include millage rates that are within the jurisdiction of specia
digtricts or school boards. Unless the charter specificaly entitles the municipdity to use these millage rates,
thereisno legd authority for counting such revenues as belonging to the proposed municipdity.

On rare occasion, a charter may contain provisons that inadvertently tie the hands of the local government=s

legidative body to levy taxes. Bills containing such provisions generdly fail or are amended to conform to the
law. In the event the municipdity limits its revenue rasing or spending authority in its charter, it could find itself
in agenuinefinancid bind. The City of Marco Idand, for example, had inserted a provison in its charter that

8 Ch. 97-348, L.OF. (1997); Ch. 98-518, * 1, L.OF. (1998).
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imposed a cap on the amount the city:s operating expenditures could be increased from one year to the next.®®

The city must now convince voters to amend the charter to remove the cap so that it can provide adequate
sarvices, such as public safety, to the citizens.

5. Suggested Practices

The revenue sharing provisonsin Ch. 218, F.S,, asthey relae to newly established municipditiesare not a
mode of clarity. Over the years, locd governments and the Department of Revenue have come to apply the
datutesin alogica and productive manner. Nonetheless, these laws, possibly more so than any others
relevant to municipa incorporation, gppear anenable to amendment. Any such amendments would be amed
to clarify and codify current interpretation and gpplication of the laws, rather than attempt to change the
substance of the statutes. However, until such time as statutory amendment does occur, the following
suggestions are offered.

Firgt, bill drafters should ensure that the dates established in the bill call for eection of the city:slegidative
body before the date on which the city is entitled to participate in revenue sharing. Thiswill ensure thet there is
amunicipa government in existence at the time when revenue sharing becomes effective.

Second, for purposes related to ease of adminigration, new municipdities may condder putting languagein
their chartersthat provide for receipt of other tax distributions, such asloca option fud tax revenues, in
synchronization with the state fiscal year and the ad valorem tax year. As mentioned previoudy, any date
provided for in the charter and thusin the specid act, will supersede dates found in generd law, inthiscase, s.
336.025(4)(b), F.S.

Third, if the new municipdity is not going to use the local option sdestax default formula offered in statute, an
explanation should be offered indicating on what bass that formulawill not be used. Thiswill ensure that the
municipality has congdered its options, and has made a clear selection on how it will proceed regarding surtax
distributions,

Fourth, the municipdity should be candid when determining and declaring its fiscal resources. Claming
resources which it is not legally authorized to clam asits own will leave the municipaity short of funds.

Finally, incorporation advocates should be wary of an Aincorporation at any costli approach. Placing spending
restrictions in the charter to make incorporation more atractive may bring on afisca controversy or criss a
some point down theroad. Fisca responsibility must be consistent with the municipdity=s responsibilities to
provide adequate services to the people.

8 ch. 97-367, L.O.F. (1997). In particular, Section 1.01 of the Charter caps the city-s operating expendituresto 3
percent over the previous yearss, plus the then-current federal cost of living adjustment, except under limited
circumstances. Information on the city-s charter amendment effortsis available at the website:
http//www.marcoislandfl.virtualtownhall.net/Marcol slandFl_Charter.
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D. Elections

1. Single member versus at-large elections

All éections must comply with the federal Voting Rights Act of 1965, as amended.®” This complex law and
related caselaw can be treacherous ground for newly forming municipdities® There are currently no specific
gandards or feashility study eements regarding voting that tie in directly to the establishment of anew
municipaity. Nonethdess, each municipa charter must contain a provision regarding eections. Elections may
be conducted elther through an at-large eection or by sngle member didtricts, depending on the demographic
make-up of an area. Where the municipality:s population is generally homogeneous, such asin Liberty and

L afayette counties, a-large eections are not problematic. Where, however, amunicipdity has aszedble
minority and other distinct populations, such as thosein Dade County, sSingle member digtrict eections are
preferable so as not to block minority group participation. Because voting structure must be determined
based on the demographics of theindividua loca government, it would not be in the Saters best interests to
mandate one or the other process.

2. Suggested Practice

Charter drafters may wish to declare in the charter itsdlf that the nuances of the specific area have been
consdered, and that the new municipdity shal conform to dl state and federd dection laws. By inserting this
phrase in the charter document, the drafters alert the Legidature that the drafters are cognizant of the law and
have integrated the particulars of the new municipaity with al legd requirements.

3. Referendum

Even after a specia act has been enacted, incorporation rides on the results of aloca referendum, assuming
that the otherwise non-mandatory provison isincluded in the specid act. The specid act will not take effect if
the referendum fails. The language regarding the referendum must be crafted very carefully. Lack of clarity
inviteslitigation. For example, when Idamorada sought incorporation, the charter drafters failed to clearly
delineste the margin of voters by which incorporation would become effective. A citizens: group filed suit in
circuit court arguing that the referendum for incorporation had not passed because a mgority of votersin each
of two voting precincts did not vote in favor of incorporation. The lower court held that despite the ambiguous
language, the Legidature intended that a mgority of voters from the total area combined needed to votein
favor of incorporation.® This decision was upheld by the Third District Court of Appedls. The ambiguous
language was subsequently corrected through an amendment to the original specia act.®

4. Suggested Practice

8 42U.SC. "1973. See also, George Waas and Mitchell Franks, Almplications of the Voting Rights Act on
Reapportionment and Redistricting of Local Government,§ The Florida Bar Journal, October, 1991.

8 see Southwest Ranches: OK Town Charter without Districts, Ft. Lauderdale Sun Editorial, May 31, 2000.
89 Jensen v. Citizens for Vi Ilage Government, Inc., 710 So.2d 13 (Fla. 3rd DCA 1998).
% Ch. 98-518, "2, L.OF. (1998).
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Ambiguous language, such as tha used in the Idamorada charter, should be avoided. In particular, it would
behoove drafters to research whether proposed language has been previoudy used by any other municipdity
and whether it was the subject of any controversy or subsequent amendment.

E. Planning and Growth Management

1. Background

Asdiscussad previoudy, the establishment of new municipaitiesin Areas of Critica State Concern has unique
growth management ramifications. Also, adigtinction must be made between communities seeking
incorporation that are located in charter counties versus non-charter counties. Thisis so because charter
counties have greater authority in certain areas throughout the county. For example, acharter county will
generdly have charter provisions establishing the primacy of the county:s comprehensive plan over that of any
new municipdity. On the other hand, a non-charter county:s ordinance thet isin conflict with amunicipd
ordinance will not prevail within the jurisdiction of the municipdlity.

When a community incorporates, the comprehensve plan of the county is the controlling document until the
municipdity adopts its own comprehensive plan pursuant to Ch. 163, Part |1, F.S., and it is approved by the
date. A new municipdity has one year from the date of incorporation to establish aloca planning agency
under s. 163.3174, F.S,, or it may exercise its authority jointly with the county. The Department of
Community Affairs has recently taken a more pro-active role in stting down with officids from the county, the
new municipdity, the water management didtrict and other relevant entitiesin an attempt to facilitate better
intergovernmental communication, cooperation and coordination. The department also issues to new
municipalities a Growth Management Information Package, which contains a copy of Ch. 163, Part 11, the
Locd Government Comprehengve Planning and Development Regulation Act; Rule 935, Florida
Adminigtrative Code; copies of publications from the department, and; the Modd Locd Intergovernmenta
Coordination Element for Loca Governmentsin Pinellas County. This last document was prepared by the
Pinellas Planning Council in December of 1998. It is comprehensive in its gpproach to intergovernmental
relaionsin Pindlas County, and strives to be used as aresource, not as amandate. The Mode Element
offers options to loca governments, but within aframework that is consistent with state requirements and the
county:s vison of growth management.

2. Suggested Practices

Section 163.3177(6)(h), F.S., requires an intergovernmental coordination element (ICE) in each loca
comprehengve plan. Thisimportant requirement goes frequently unobserved, perhaps due to weak or non-
exigtent enforcement mechanisms. Whether there are pendties for non-compliance with this provision or nat,
it behooves new communities to take advantage of intergovernmenta coordination. Discussing and planning
devel opment with neighboring or other affected jurisdictions will decrease acrimony and litigation between the
stakeholders.

The trend towards improved communication and coordination between new municipdities and their county

should be continued. New municipalities may wish to thoroughly review Pindlas County:s Model
Intergovernmenta Coordination Element to cull from it valuable information. Doing SO may result in better
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compliance with ICE requirements.

The new municipality should also take advantage of the technical assistance that the DCA can provide, and
work closdly with the county to ensure land use and growth management issues are considered and resolved
as early in the process as possible.

There are other examples of intergovernmenta coordination that may prove useful, aswdl. Volusa County, a
charter county, took an innovative approach to coordinating growth management issues by creating a Growth
Management Commission (GMC). The GMC reviews and must certify every comprehensive plan and plan
amendment for each local government in the county. Certification is granted if the plan or plan amendment
does not adversaly impact an adjacent local government:s sexvices or facilities and does not create aAland
usel incompatibility. This approach assures coordination, cooperation and consistency regarding land use
decisons.

F. Transtion Issues

1. Background

Itiscritica for new municipaities to have comprehensve trangtion language in thelr charters. The trangition
phase can cover thorny issues such as digibility for revenue sharing, €ections and growth management
ordinances. In Lee County, for example, as aresult of a charter problem, the newly established city of Bonita
Springs was without an acting government for four months. Until such time as the city was legdly established,
the county had to continue to issue administrative permits to ensure continuation of the congtruction industry in
that area.

Trangtion provisons must be clear and logicd, or citizens will face confusion, frustration, and conflict. For
example, citizens must know who will be providing sewer and water services. Developers must know where
to go when applying for permits. County sanitation workers must know on what date to cease garbage pick-
up for the newly incorporated aress, if gppropriate. Trangtional issues are challenging because severa areas
are left up to interloca agreements between the municipdity and the county. However, until the new
municipdity isincorporated and there is a governing body, there is no entity with whom the county can enter
an interloca agreemen.

As mentioned, proposed charters are reviewed by legidative and agency staff. The House Community Affairs
saff prepares abill andlyss for each proposed bill and has come across the same areas of concern time and
agan. Legidaive gaff hasindicated that the trangtion language used in the proposed charter for the Village of
the Lower Keys™ is comprehensive and dlear. This language, which addresses critical issues such as
ordinances, resolutions, zoning, and revenue sharing is attached as Attachment E.

The value of these provisonsisthat they dlow for an orderly transtiona period between the passage of the

%% Ch. 2000-383, * * 7 and 8, L.O.F. (2000).
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specid act, incorporation by referendum, and the actua seeting of agoverning body. The dates for the
referendum, the actud incorporation, the first commission mesting, revenue sharing digibility detes, and
termination of waivers must be consstent with one another, and should be sdected in such away so asto not
cause unnecessary adminidrative chalenges for those agencies interacting with the new municipdlity.

2. Suggested Practice

In generd, reviewing prior specid acts and bill analyses will help decrease the number of obstacles facing
communities when drafting the municipa charter. Currently, chapter laws codifying municipa incorporation
bills are not avallable dectronicaly, which may impede research efforts. The Florida Legidaturess Office of
Legidative Sarvices Divison of Statutory Revision publishes a hard bound Index to Laws of Florida Specia
and Local Laws. The Index is searchable only by the municipdity-s name, however. The most recent
compilation covers the period between 1971 and 2000.

Specificaly, because there is no entity in existence who can spesk for, or contract on behdf of, ajust forming
municipdity, it may add legitimacy to the city:s proposed budget if the citizen group advocating for
incorporation provides some written indication that it is working with the county or any other affected local
government to plan for and resolve service ddivery issues. Thisindication could be in the form of a
Memorandum of Understanding or perhaps a Letter of Intent between the group and the other loca
government(s).
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VI. CONCLUSION

The Formation of Local Governments Act, Ch. 165, F.S,, setsforth the statersinterest in the formation of new
municipaities. The purpose of the act isto provide Astandards, direction and procedures for the formation of
municipdities) in order to ensure that municipaities have fiscd integrity and provide qudity public services.
The law further specifies that such standards are to ensure that the creation of a new municipdity does not
cregte undesirable differentids in fiscal capacity among neighboring loca government jurisdications, nor
interfere with orderly patterns of urban growth and land use. Thus, the standards and procedures are set forth.

Nevertheess, the sate continues to balance its interests with that of aloca community:s desire to incorporate.
As shown in this report, exemptions to state sandards are not uncommon. The frequency of the exemptions
affords loca groups contemplating incorporation a degree of flexibility when seeking formation of anew loca
government. Further, municipa incorporations occur by the passage of specid acts by the Legidature.
Traditionaly, most of those specid acts provide that aincorporation will only become effectiveif itis
goproved by the affected locd citzenry. Thus, frequently the Legidature defers the utimate determination to
thelocd level.

The requisite documents for municipa incorporation are the feasibility study and proposed charter. The
feashility study contains, or should contain, al of the research necessary to asss the Legidature ascertain if
the new municipality meets satutory criteria and would be a viable loca government. With regard to the
feadbility study, the more information the better. A new municipdity will benefit from having fully consdered
and analyzed the breadth of issues that may confront it, whether they are fiscal in nature or otherwise, prior to
the date of incorporation. Furthermore, if used wisdy, the Satutory provisons for the feasibility study can
serve asalogicad framework for the study.

The charter, which is the blueprint by which the local government must govern itself, should address certain
issues that will enable smoother governance. Problems faced by other groups contemplating incorporation
have been identified in this report and elsewhere, and should be studied and resolved prior to incorporation.
Specificdly, it is recommended that the drafters of the charter consider the following suggestions:

CPace charter provisonsin adistinct section of the specid act, with non-charter mattersin other easly
defined sections.

CClearly define the form of municipa government, and explicitly sate the officids: powers,
responsibilities and duties.

CBe consgtent regarding the date on which the municipdity is officaly established and the date the
municipdity will be digible for revenue sharing. Smplify to the extent possible the fiscal adminigtration of
the municipdity, taking into consderation the Sate fiscd cycle. State with specificity the formula that will
be used to determine the municipdity:s share of Loca Government Infrastructure Surtax of the Small
County Surtax revenues. Consider what fisca resources are genuindy available and avoid the temptation
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to paint an unredigtic financia picture.

CStae afirmatively that the municipaity shal abide by al state and federd dection laws, and make sure
that proposed referendum language is unambiguous.

CExplore intergovernmentd relaionships in service ddivery and growth management matters, including
land use, housing and other aspects that can be coordinated with the county and neighboring jurisdictions.
Congder using Letters of Agreement to show a coordinated strategy with other local governments on
these issues.

CResearch past successes and failures of preceding municipa incorporation efforts, and review existing
municipa charters,

The suggestions above do not attempt to address other incorporation issues, such as annexation or whether
the standards should be revised. For purposes of this project, discussion is limited to suggestions thet will help
those proposing incorporation to address legd and other considerations important to a viable municipa
government. The suggestions offered are intended to use the existing atutory framework to more
meaningfully implement the dates articulated goas for new incorporations.

Community groups comtemplating incorporation are encouraged to consider the suggestions above and to
explore the variety of resources avallable, ranging from government publications to private consulting services.
Those seeking incorporation would benefit from areview of the steps, and missteps, taken by otherswho
went before them by thoroughly reviewing feasbility studies and draft charters of predecessors, the andyses
of each proposed hill and relevant casdaw. Thus, communities seeking incorporation could address legd
factors, function more cost effectively, and most importantly, offer a clearer vison of the future to its citizens.

Further, dthough not required to do so, anew municipdity may wish to consder any impact, fiscd,
development or otherwise, thet its incorporation would have on other municipalitiesin the area, the county, the
region and the state asawhole. Some communities dready take this gpproach, and find that it leads to better
cooperation, coordination, and understanding among neighboring jurisdictions.
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Attachment A

Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
1 St Augustine St. Johns 1822
2 Pensacola Escambia 1824
3 Fernandina Beach Nassau 1825
4 Marianna Jackson 1825
5 Tallahassee Leon 1825
6 Key West Monroe 1828
7 Quincy Gadsden 1828
8 Apalachicola Franklin 1831
9 Jacksonville Duval 1832
10 Micanopy Alachua 1837
11  Milton Santa Rosa 1844
12 Palatka Putham 1853
13 Tampa Hillsborough 1855
14 Jasper Hamilton 1858
15 Monticello Jefferson 1859
16 Ocala Marion 1868
17 Gainesville Alachua 1869
18 Hampton Bradford 1870
19 Starke Bradford 1870
20 Green Cove Springs Clay 1874
21 Leesburg Lake 1875
22 Orlando Orange 1875
23 Baldwin Duval 1876
24  Sanford Seminole 1877
25 Wildwood Sumter 1877
26 Live Oak Suwannee 1878
27 Orange Park Clay 1879
28 Brooksville Hernando 1880
29 Ormond Beach Volusia 1880
30 Eustis Lake 1881
31 Hawthorne Alachua 1881
32 Apopka Orange 1882
33 Bartow Polk 1882
34 Deland Volusia 1882
35 Orange City Volusia 1882
36 Kissimmee Osceola 1883
37 Fort White Columbia 1884
38 Belleview Marion 1885
39 Lakeland Polk 1885
40 Macclenny Baker 1885
41 Maitland Orange 1885
42  Plant City Hillsborough 1885




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
43  White Springs Hamilton 1885
44  Bonifay Holmes 1886
45  Fort Myers Lee 1886
46  Titusville Brevard 1886
47  Archer Alachua 1887
48 Eatonville Orange 1887
49 Oakland Orange 1887
50 Punta Gorda Charlotte 1887
51 Rockledge Brevard 1887
52 Tarpon Springs Pinellas 1887
53 Winter Park Orange 1887
54 Interlachen Putnam 1888
55 Lake Helen Volusia 1888
56 Melbourne Brevard 1888
57 Miami-Dade City Pasco 1889
58 Dunnellion Marion 1890
59 Saint Leo Pasco 1891
60 High Springs Alachua 1892
61 Carrabelle Franklin 1893
62 Palmetto Manatee 1894
63 Pomona Park Putham 1894
64 Sneads Jackson 1894
65 West Palm Beach Palm Beach 1894
66 Cocoa Brevard 1895
67 Miami Miami-Dade 1896
68 Lake Butler Union 1897
69 Dunedin Pinellas 1899
70 Jennings Hamilton 1900
71 Webster Sumter 1900
72  Arcadia DeSoto 1901
73 Fort Pierce St.Lucie 1901
74  Mulberry Polk 1901
75 Graceville Jackson 1902
76  Holly Hill Volusia 1902
77 Sarasota Sarasota 1902
78 Blountstown Calhoun 1903
79 Bradenton Manatee 1903
80 Crystal River Citrus 1903
81 DeFuniak Springs Walton 1903
82 Mayo Lafayette 1903
83 Perry Taylor 1903
84 San Antonio Pasco 1903
85 St. Petersburg Pinellas 1903
86 Dania Broward 1904

87 Umatilla Lake 1904




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
88 Bell Gilchrist 1905
89 Cottondale Jackson 1905
90 Largo Pinellas 1905
91 Lawtey Bradford 1905
92 Chipley Washington 1906
93 Bowling Green Hardee 1907
94 Greenville Madison 1907
95 Havana Gadsden 1907
96 Waldo Alachua 1907
97 Wauchula Hardee 1907
98 Alachua Alachua 1908
99 Gretna Gadsden 1908
100 Winter Garden Orange 1908
101 Newberry Alachua 1909
102 Panama City Bay 1909
103 Gulfport Pinellas 1910
104 Auburndale Polk 1911
105 Bushnell Sumter 1911
106 Callahan Nassau 1911
107 Crescent City Putnam 1911
108 Fort Lauderdale Broward 1911
109 Greensboro Gadsden 1911
110 Lee Madison 1911
111  Malone Jackson 1911
112 Palm Beach Palm Beach 1911
113 St Cloud Osceola 1911
114 Trenton Gilchrist 1911
115 Mont Dora Lake 1912
116 Neptune Beach Duval 1912
117 Avon Park Highlands 1913
118 Hastings St.Johns 1913
119 Homestead Miami-Dade 1913
120 Lake Worth Palm Beach 1913
121 Lynn Haven Bay 1913
122 Mclintosh Marion 1913
123 Port St. Joe Gulf 1913
124  Zolfo Springs Hardee 1913
125 Florida City Miami-Dade 1914
126 Haines City Polk 1914
127 Pinellas Park Pinellas 1914
128 Stuart Martin 1914
129 Zephyrhills Pasco 1914
130 Clearwater Pinellas 1915
131 Davenport Polk 1915
132 Fort Meade Polk 1915




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
133 Miami Beach Miami-Dade 1915
134 Okeechobee Okeechobee 1915
135 Clermont Lake 1916
136 Crestview Okaloosa 1916
137 Lake Wales Polk 1917
138 Safety Harbor Pinellas 1917
139 Lake Alfred Polk 1918
140 Inverness Citrus 1919
141 Vero Beach Indian River 1919
142  Altamonte Springs Seminole 1920
143 Boynton Beach Palm Beach 1920
144  Chattahoochee Gadsden 1921
145 Eagle Lake Polk 1921
146  Frostproof Polk 1921
147 Lake City Columbia 1921
148 Lake Park Palm Beach 1921
149 Lantana Palm Beach 1921
150 Valparaiso Okaloosa 1921
151 Cedar Key Levy 1923
152 Groveland Lake 1923
153 Hillcrest Heights Polk 1923
154 Melbourne Beach Brevard 1923
155 Ocoee Orange 1923
156 Pahokee Palm Beach 1923
157 Riviera Beach Palm Beach 1923
158 Belle Isle Orange 1924
159 Cross City Dixie 1924
160 Edgewater Volusia 1924
161 Edgewood Orange 1924
162 Longwood Seminole 1924
163 Moore Haven Glades 1924
164 New Port Richey Pasco 1924
165 Sebastian Indian River 1924
166 Belleair Pinellas 1925
167 Boca Raton Palm Beach 1925
168 Campbellton Jackson 1925
169 Center Hill Sumter 1925
170 Clewiston Hendry 1925
171 Cocoa Beach Brevard 1925
172 Coleman Sumter 1925
173 Coral Gables Miami-Dade 1925
174 Deerfield Beach Broward 1925
175 Dundee Polk 1925
176 Fellsmere Indian River 1925
177 Flagler Beach Flagler 1925




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
178 Hialeah Miami-Dade 1925
179 Hollywood Broward 1925
180 Howey-In-The-Hills Lake 1925
181  Jupiter Palm Beach 1925
182 Keystone Heights Clay 1925
183 LaBelle Hendry 1925
184 Lady Lake Lake 1925
185 Lake Hamilton Polk 1925
186 Mascotte Lake 1925
187 Minneola Lake 1925
188 Montverde Lake 1925
189 Naples Collier 1925
190 Oviedo Seminole 1925
191 Polk City Polk 1925
192 Port Orange Volusia 1925
193 Port Richey Pasco 1925
194 Reddick Marion 1925
195 Tavares Lake 1925
196 Temple Terrace Hillsborough 1925
197 Venice Sarasota 1925
198 Vernon Washington 1925
199 Windermere Orange 1925
200 Winter Haven Polk 1925
201 Yankeetown Levy 1925
202 Anna Maria Manatee 1926
203 Daytona Beach Volusia 1926
204  Fruitland Park Lake 1926
205 Greenacres Palm Beach 1926
206 Gulf Stream Palm Beach 1926
207 Miami Springs Miami-Dade 1926
208 North Miami Beach Miami-Dade 1926
209 Opa-Locka Miami-Dade 1926
210 South Miami Miami-Dade 1926
211 Astatula Lake 1927
212 Delray Beach Palm Beach 1927
213 Hallandale Broward 1927
214  North Miami Miami-Dade 1927
215 Penney Farms Clay 1927
216 Belle Glade Palm Beach 1928
217 Bunnell Flagler 1928
218 Chiefland Levy 1928
219 Highland Park Polk 1928
220 Lake Placid Highlands 1928
221 Golden Beach Miami-Dade 1929
222  Greenwood Jackson 1929




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
223 Oakland Park Broward 1929
224  Pierson Volusia 1929
225 Sebring Highlands 1929
226  Williston Levy 1929
227 Manalapan Palm Beach 1931
228 Ocean Ridge Palm Beach 1931
229 Miami Shores Miami-Dade 1932
230 Biscayne Park Miami-Dade 1933
231 Surfside Miami-Dade 1935
232 Oldsmar Pinellas 1936
233 El Portal Miami-Dade 1937
234 Jacksonville Beach Duval 1937
235 Indian Creek Village Miami-Dade 1939
236 Jay Santa Rosa 1939
237 Casselberry Seminole 1940
238 Fort Walton Beach Okaloosa 1941
239 Marineland Flagler/St. Johns 1941
240  South Bay Palm Beach 1941
241 Sweetwater Miami-Dade 1941
242 New Smyrna Beach Volusia 1943
243 Reddington Beach Pinellas 1944
244 Century Escambia 1945
245 Madison Madison 1945
246  North Bay Miami-Dade 1945
247 Altha Calhoun 1946
248 Bal Harbour Miami-Dade 1946
249 Mary Esther Okaloosa 1946
250 Bay Harbor Islands Miami-Dade 1947
251 Glen Ridge Palm Beach 1947
252 Hilliard Nassau 1947
253 Hillsboro Beach Broward 1947
254  Mangonia Park Palm Beach 1947
255 Palm Beach Shores Palm Beach 1947
256 Pompano Beach Broward 1947
257  Shalimar Okaloosa 1947
258 Virginia Gardens Miami-Dade 1947
259 Welaka Putnam 1947
260 Wilton Manors Broward 1947
261 Hialeah Gardens Miami-Dade 1948
262 Highland Beach Palm Beach 1949
263 Indian Shores Pinellas 1949
264 Lauderdale-By-The-Sea Broward 1949
265 Medley Miami-Dade 1949
266 West Miami Miami-Dade 1949
267 Belleair Beach Pinellas 1950




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
268 Cinco Bayou Okaloosa 1950
269 Haverhill Palm Beach 1950
270 Holmes Beach Manatee 1950
271 Bronson Levy 1951
272 Cedar Grove Bay 1951
273 Cloud Lake Palm Beach 1951
274 Grand Ridge Jackson 1951
275 Madeira Beach Pinellas 1951
276  South Daytona Volusia 1951
277 Springfield Bay 1951
278 Brooker Bradford 1952
279 Indialantic Brevard 1952
280 Paxton Walton 1952
281 Bradenton Beach Manatee 1953
282 Everglades Collier 1953
283 Indian River Shores Indian River 1953
284 Juno Beach Palm Beach 1953
285 Jupiter Island Martin 1953
286 Laurel Hill Okaloosa 1953
287 Lazy Lake Village Broward 1953
288 North Reddington Beact Pinellas 1953
289 Plantation Broward 1953
290 Belleair Shore Pinellas 1955
291 Beverly Beach Flagler 1955
292 Indian Harbour Beach Brevard 1955
293 Longboat Key Sarasota/Manatee 1955
294 Margate Broward 1955
295 Miramar Broward 1955
296 Reddington Shores Pinellas 1955
297  Sopchoppy Wakulla 1955
298 South Palm Beach Palm Beach 1955
299 South Pasadena Pinellas 1955
300 Treasure Island Pinellas 1955
301 Indian Rocks Beach Pinellas 1956
302 Inglis Levy 1956
303 Lighthouse Point Broward 1956
304 North Palm Beach Palm Beach 1956
305 Palm Bay Brevard 1956
306 Atlantic Beach Duval 1957
307 Bristol Liberty 1957
308 Golf Village Palm Beach 1957
309 Kenneth City Pinellas 1957
310 Key Colony Beach Monroe 1957
311 La Crosse Alachua 1957
312 Lake Clarke Shores Palm Beach 1957




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
313 Melbourne Village Brevard 1957
314 Niceville Okaloosa 1957
315 Palm Springs Palm Beach 1957
316 Satellite Beach Brevard 1957
317 Sewall's Point Martin 1957
318 St. Pete Beach Pinellas 1957
319 Tequesta Village Palm Beach 1957
320 Glen Saint Mary Baker 1958
321 Alford Jackson 1959
322 Atlantis Palm Beach 1959
323 Cooper City Broward 1959
324  Jupiter Inlet Colony Palm Beach 1959
325 Lauderhill Broward 1959
326 North Port Sarasota 1959
327 Palm Beach Gardens Palm Beach 1959
328 Palm Shores Brevard 1959
329 Panama City Beach Bay 1959
330 Pembroke Park Broward 1959
331 Royal Palm Beach Palm Beach 1959
332 Sea Ranch Lakes Broward 1959
333 St. Augustine Beach St. Johns 1959
334 West Melbourne Brevard 1959
335 Wewahitchka Gulf 1959
336 Winter Springs Seminole 1959
337 Davie Broward 1960
338 Daytona Beach Shores Volusia 1960
339 Islandia Miami-Dade 1960
340 Ocean Breeze Park Martin 1960
341 Pembroke Pines Broward 1960
342 Branford Suwanee 1961
343 Gulf Breeze Santa Rosa 1961
344  Hypoluxo Palm Beach 1961
345 Lauderdale Lakes Broward 1961
346 Port St. Lucie St. Lucie 1961
347 St Lucie Village St. Lucie 1961
348 Sunrise Broward 1961
349 Layton Monroe 1962
350 Malabar Brevard 1962
351 Bascom Jackson 1963
352 Belleair Bluffs Pinellas 1963
353 Briny Breezes Palm Beach 1963
354 Callaway Bay 1963
355 Cape Canaveral Brevard 1963
356 Coral Springs Broward 1963
357 Esto Holmes 1963




Florida's Municipalities

Year of Incorporation

Year of

# Municipality County Incorporation
358 Freeport Walton 1963
359 Horseshoe Beach Dixie 1963
360 North Lauderdale Broward 1963
361 Oak Hill Volusia 1963
362 Parkland Broward 1963
363 Ponce De Leon Holmes 1963
364 Ponce Inlet Volusia 1963
365 St. Marks Wakulla 1963
366 Tamarac Broward 1963
367 Wausau Washington 1963
368 Worthington Springs Union 1963
369 Caryville Washington 1965
370 Fanning Springs Gilchrist/Levy 1965
371 Orchid Indian River 1965
372 Weeki Wachee Hernando 1966
373 Bay Lake Orange 1967
374 Coconut Creek Broward 1967
375 Ebro Washington 1967
376 Lake Buena Vista Orange 1967
377 Mexico Beach Bay 1967
378 Noma Holmes 1967
379 Parker Bay 1967
380 Otter Creek Levy 1969
381 Cape Coral Lee 1970
382 Seminole Pinellas 1970
383 Westville Holmes 1970
384 Raiford Union 1971
385 Lake Mary Seminole 1973
386 Sanibel Lee 1974
387 Jacob City Jackson 1983
388 Destin Okaloosa 1984
389 Midway Gadsden 1986
390 Key Biscayne Miami-Dade 1991
391 Debary Volusia 1993
392 Aventura Miami-Dade 1995
393 Deltona Volusia 1995
394 Fort Myers Beach Lee 1995
395 Pinecrest Miami-Dade 1995
396 Wellington Palm Beach 1995
397 Weston Broward 1996
398 Islamorda Monroe 1997
399 Marco Island Lee 1997
400 Sunny Isle Beach Miami-Dade 1997
401 Bonita Springs Lee 1999
402 Marathon Monroe 1999




Florida's Municipalities
Year of Incorporation

Year of

# Municipality County Incorporation
403 Palm Coast Flagler 1999
404  Southwest Ranches Broward 2000
405 Miami Lakes Miami-Dade 2000

Note: This list reflects only those municipalities currently in
existence. Municipalities that have been dissolved are
not included.

Compiled by the Legislative Committee on Intergovernmental
Relations (updated Jan. 2001) using information obtained from
the Florida League of Cities and the House Committee on
Community Affairs.



Attachment B
Municipal Incorporation Standardsin Other States *

State sandards are broadly defined as requirements specified in state laws or congtitutions that must be met as
acondition for incorporation. The seven standard categories sdlected for comparison are identified below. In
addition, the review included consideration of the entity authorized to grant incorporations for each sate.

Minimum population;

Limitation of area (maximum or minimum land);
Minimum distance from exiding dties,

Minimum ad vaorem tax base;

Feasibility study on the proposed incorporation;

Multiple dassfication of cities,

Presents of boundary review boards or commissions; and
Entity authorized to grant incorporation satus.

O N~ WDNE

A. General Overview

Frequency Rates. Overal, 39 states have established one or more standards as a condition for municipa
incorporation. The standards most commonly shared among the states are minimum population (36), followed
by multiple classfication of cities (25), minimum distance from exigting cities (24), required feasibility study
(20), involvement of a boundary review board (13), and limitation on Size of areaincorporated (13). Only 2
gtates impose a minimum ad valorem tax base requirement. Floridaimposes four of these seven standards:
minimum population; minimum distance from exiging dties; required feeshility sudy; and limitation on Sze of
areaincorporated (as a function of population density requirement and required contiguous boundaries).

Number of Standards Per State. The sates that impose the greatest number of incorporation standards (6)
arelllinois, Ohio, and Washington. States that impose the fewest number of sandards (1) are Maryland and
Nebraska. On average, states impose between 3 and 4 standards. Floridaimposes four standards. The 11
sates that do not impose sandards are: Connecticut; Delaware; Hawaii; Maine; Massachusetts, New

92 Identifying other states- incorporation standards and related information began with a1993 report by the U. S.
Commission on Intergovernmental Relations, State Laws Governing L ocal Government Structure and Administration,
which generated atentative list of states with standards and related policies governing the formation of local
governments. A review of state constitutions and statutes for each state identified on the tentative list was
undertaken to eliminate states with standards governing the formation of local governments other than
municipalities. Thisreview also provided detailed information relative to the standards included in the study. Where
detailed information could not be located in a statess statutes or constitution from available materials or by Internet, a
representative of that state, usually legislative staff, were contacted. Statesidentified as having no standards
governing the formation of municipal incorporations were contacted to verify this status. Representatives of these
states were also asked to provide certain information regarding the designation of municipalities within their state.
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Hampshire; New Jersey; Pemsylvania; Rhode Idand; Tennessee; and Vermont.

Conditional Standards. A large percentage of the states provide for exceptions or variationsin the numerica
requirements of their sandards. Generally, these exceptions are conditiond (i.e., based on loca
circumstances or other state policies).

123 of the 24 gates with minimum distance from existing cities sandards provide for exceptions.
127 of the 36 states with minimum popul ation requirements provide for exceptions.
14 of the 13 states with limitations on the area incorporated provide for exceptions.

Foridaimposes three conditiond standards. minimum popul ation requirement; minimum density requirement;
and minimum distance from exigting cities.

B. Specific standards

1. Minimum population. Minimum population is the most commonly shared state incorporation standard.
Of the 39 states with standards, 36 impose a minimum population standard. Indiana, lowa, and Wyoming are
the only states with incorporation standards that do not require a minimum population for the jurisdiction
proposing incorporation.

Minimum population standards range from alow of 75 dectorsin Arkansas to ahigh of 2,500 resdentsin
Illinois. Horida, dong with Arizona, and Washington impaose the next highest minimum population standard at
1,500 residents. Twenty-five states have a minimum population standard of 500 or less residents.

Twenty-seven Sates provide for exceptions to their minimum population sandards. The single most common
type of exception to the minimum population standard is the Aclassification of city((12 Sates). The exception
Aminimum registered voters) is the second most frequent type of exception (5 states), followed by Apopulation
of county(l (3 states, including Horida), and Acertain density requirementsll (3 states).

2. Limitation of areaincorporated. Eight states impose an incorporation standard related to the
geographica areato be incorporated. The most common standard establishes a cap on the size of the areato
be incorporated (7 states). Foridass sandard, minimum dengty, combines size of area with population. Four
states provide for an exception to limitation on the area incorporated. Population appears to be the most
common factor associated with the exceptions.

3. Minimum distance from existing municipalities. Twenty-four states limit the distance that the boundary
of anew municipaity may be from the boundary of an existing municipaity. Thereis genera agreement that a
new municipdity may impede the growth of an existing municipality through annexation if it incorporates within
aminimum distance. The minimum distance requirements range from 3 miles (3 Sates) to 20 miles (1 sate).
The mogt common minimum distance requirement is 3 miles. Horida, dong with lowa and Missouri impose a
minimum distance standard of 2 miles.  The minimum distance requirements and the states imposing those
requirements are noted below.
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Twenty-three of the 24 states that impose a minimum distance standard provide for one or more reasons to
except thisstandard. The types of exceptions most frequently granted include: classification of city/county
based on population (10 states); annexation turned down by the neighboring jurisdiction (10 sates); and the
neighboring jurisdiction has approved the incorporation within the minimum distance of them (9 dates).
Florida and Minnesota permit an exception to their minimum distance requirement based on the existence of a
naturd/artificia barrier or the exigting city is within the jurisdiction of a neighboring county.

4. Minimum ad valorem tax base. Two states impose a standard requiring that the new municipdity have a
minimum ad valorem tax base as a condition for incorporation, lllinois and Ohio. Ohio requires aminimum of
$2,000 per capita ad vaorem tax base. The minimum tax base for Illinoisis unknown.

5. Feadbility study for the proposed incorporation. Nineteen states require that afeasbility study be
conducted prior to incorporation of a municipdity. The contents of the feasibility studies varied among the
states. ASmplef studies required basic information suggesting that the proposed incorporation was financiadly
feasble. Eight satesrequire aAsmplel study. AComprehensivel studies required specific information to be
included regarding revenue sources and estimated revenues, expenditure projections; services to be provided,
service providers, and their costs; fiscal impacts on neighboring units of local government; method of andysis,
and assgnment of respongbilities for conducting the study. Twelve gtates, including Florida require a
Acomprehensivel study. Nineteen states do not require feasibility studies.

6. Multiple classifications of municipalities. Twenty-five of the 39 states with standards, provide for a
multiple dassfication of municipdities. Generdly, the dlassfications are based on the population of the
proposed municipdlity or the county within which the proposed municipaity would incorporate. References
were made to different levels of authority and respongbility base on amunicipaity:s classfication. Further
documentation would require an extensive review of the dates statutes. Floridais one of the 14 states with
date sandards that does not have multiple municipa cassfications.

7. Boundary Review Boards/Commissions (BRB). BRBs are entities assgned responshility for review
and study of proposed municipa incorporations in addition to other local government boundary adjustment
issues. Thirteen states require that amunicipa incorporation proposal be reviewed by aBRB. Therole of the
BRB in review of theincorporation varies by sate. In some cases the BRB smple provides areview of the
proposed incorporation and feasbility study, while in other sates, the BRB conducts the feasibility study and
is authorized to approve the incorporation proposal and designate the community as Aincorporated( .

There are two types of BRBs. statewide and regiond/locd. Statewide BRBs are usually responsible for
reviewing dl loca government formation proposals for the sate. In contrast, regiond/locd BRBs are
responsible for congdering such formation issues only for a designated region of the Sate.
Characterigtics of each type of BRBs can be summarized as follows:.

Seven dates have a Sngle, satewide boundary review/adjusment board.  (AK, IA, M1, MN, NC, NM,
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VA) Responghilities of the boards vary, but a a minimum, most include review of proposds for municipa
incorporation, annexation, and consolidation. New Mexicoss board is limited to review of annexation
proposas. Membership primarily consists of gubernatorial gppointments. Boards established between 1959 -
1980. Board operations are staffed and funded by the state. Four states include provisions for referenda and
all states provide for an apped to court over board decisions.

Six states have loca or regiond boundary review/adjustment boards. (CA, MO, NV, OR, UT, WA) All
boards are county based. The Missouri board is limited to St. Louis County, the Oregon boards are limited to
the two mgor metropolitan areas in the state, Nevada limits boards to counties with populations between
100,000 - 250,000, and Washington requires boards for al counties with populations over 210,000 and
alows them for counties under 210,000 in population. Respongbilities of the boards vary. Nevada and
Utalrs boards are limited to annexation (Nevadas boards are currently inactive), while boardsin Cdifornia,
Oregon, and Washington are authorized to review incorporations, annexations, consolidations, and service
delivery issues, including transfers of governing jurisdictions (Missouri) and specid didtricts (Cdifornia,
Oregon, and Washington). Membership varies, but the mgority are comprised by local government
gppointments. Boards established between 1963 - 1989. Boards are primarily staffed and funded by county
government. All board decisions are gppedable to either local courts, state court of gppedls, or both.

8. Entity authorized to grant incor poration status. Thetype of entity authorized to grant incorporation
datus to amunicipdity vary by sate. The most common method for granting incorporation is by the Board of
County Commissioners (17 states), followed by the state legidature (12 gates, including Florida), and the
county, circuit, or chancery court (9 dates). Five states authorize a BRB to grant incorporation status.

C. Comparison Summary of State Standards

1. Smilar date sandards indicate a shared agreement among states that certain conditions are necessary for,
or essentid to asuccessful incorporation. Similar gandards include: minimum population; multiple
classfication of cities; minimum distance from exigting cities, and arequired feasibility sudy. Horidaimposes
these standards with the exception of multiple classfication of cities.

2. Standards not commonly shared among the states may indicate innovative gpproaches for governing
municipal incorporations or reflect unique characteristics of the states that impose them. Standards not
commonly shared among the statesinclude: involvement of boundary review boards; limitation on size of area
incorporated; and minimum ad vaorem tax base. Horidaimposes avariation of the limitation on the size of
the area to be incorporated based on its dendity requirement.

3. Twenty states currently require afeasbility study as a condition for incorporation. Feesibility gudies are
identified as smple or complex, depending upon the type and detail of informetion it contains and the entity
designated to prepare it. Horidas required feasibility study is identified as Smple rdative to the more
comprehensive studies required by nine states.
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4. A large percentage of the state standards having numerica requirements include provisons for exceptionsto
those numerica standards. Florida provides for such exceptions to two standards. minimum population and
minimum distance from existing municipdities.

5. Five of the 13 states that require the incorporation proposd to be reviewed by a Boundary Review Board
have provided that board with authority to designate the incorporation status for the municipality. In contradt,
Boards of County Commissioners are authorized to designate an incorporation in 17 sates, while 12 gates,
including Forida, authorize the state legidature to designate incorporation status.

LCIR Report February 2001



ATTACHMENT C
CHAPTER 96-542
House Bill No. 2633

An act relating to Broward County; providing for procedures for annexation of unincorporated areas into
municipdities throughout Broward County, certain provisons of s. 171.0413, F.S,, to the contrary
notwithstanding; providing an effective date.

WHEREAS, Broward County is an urbanized county with a population in excess of 1 million resdents, with
28 municipdities, and

WHEREAS, Broward County has numerous scattered unincorporated pockets which reflect the haphazard
manner in which annexation into municipdities had taken place over the years by the application of generd
annexation law of the state, and

WHEREAS, the legidative delegation, representing Broward County, had created an Ad Hoc Committee on
Annexation Policy composed of legidators, locd officids and resdents to sudy the orderly annexation of the
remaining unincorporated areas of Broward County, and

WHEREAS, the report of the Ad Hoc Committee on Annexation Policy has made numerous

recommendationsto aid in the orderly annexation of the remaining unincorporated aress of Broward County,
and

WHEREAS, one of the recommendations of the Ad Hoc Committee on Annexation Policy was to discourage
dud referendain annexation within Broward County, and

WHEREAS, one of the recommendations of the Ad Hoc Committee on Annexation Policy wasto require the
gpprova of the Broward Legidative Deegation before annexation pursuant to genera law becomes effective
in Broward County, NOW, THEREFORE

Be It Enacted by the Legidature of the State of Florida:

Section 1. The provison requiring areferendum of the eectors of an annexing municipaity contained in the
second sentence of s. 171.0413(2), F.S., shdl not be effective with respect to any proposed annexation
pursuant to chapter 171, F.S,, in Broward County.

Section 2. Any annexation of unincorporated property within Broward County proposed to be

accomplished pursuant to chepter 171, F.S., must befirst considered at a public hearing conducted by the
Broward Legidative Delegation pursuant to its adopted rules, and thereafter shdl not be effective until the first
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day of October following adjournment sine die of the next regular legidative sesson following the
accomplishment of al procedures necessary for annexation pursuant to chapter 171, F.S. However, any
voluntary annexation ordinance adopted by a municipdity prior to January 1, 1996, the subject matter of
which has had a public hearing before the Broward County Legidative Deegation, shal be given effect

according to itsterms.
Section 3. Thisact shal take effect upon becoming alaw.

Became alaw without the Governor=s approva June 5, 1996.

Filed on Office Secretary of State June 4, 1996
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Attachment D

Summary of General Fiscal Impacts on Units of Local Government Caused by the Creation of a New Municipality:
Select State-Shared Revenues and Local Option Taxes (1)

Revenue / Tax

Local Gov't Half-Cent
Sales Tax

County Revenue Sharing

Municipal Revenue Sharing

Constitutional & County
Fuel Taxes

Compiled by the Florida Legislative Committee on Intergovernmental Relations, updated January 2001

population.

Not Applicable

Municipalities are not entitled

to a distribution from this
revenue source.

Positive

Municipalities incorporated
after 1972 are only entitled to
receive a 'growth monies'
distribution.

Not Applicable
Municipalities are not entitled

to a distribution from this
revenue source.

municipality's share will be a

function of its population as
well as the county's total

population and incorporated

Municipalities are not entitled

Not Applicable

to a distribution from this
revenue source.

Negative

A new municipality will result
in another participant being
entitled to receive a share of

the growth monies.

Not Applicable

to a distribution from this
revenue source.

incorporated population
resulting in a decrease among
the other municipalities.

Municipalities are not entitled

municipality will not affect any
components of the distribution

county's share.

Negative
A new municipality will result
in a decrease in the

unincorporated population of
the parent county.

Not Applicable
Counties are not entitled to a

distribution from this revenue
source.

No Impact

The creation of a new

formula.

decrease the parent county's
unincorporated population
resulting in a reduction in the

unaffected.

Positive

A new municipality will
contribute to a decrease in
state's unincorporated
population resulting in
negligible increases for al
other counties.

Not Applicable

distribution from this revenue
source.

No Impact

The creation of a new
municipality will not affect any
components of the distribution

formula.

Since the distribution factor is
applied to the total adjusted
sales tax collection for each
county, the funds available to
all other counties will remain

Counties are not entitled to a

Fiscal Impacts in the "Parent” County Fiscal Impacts in All Other Counties
The Newly Other Municipalities Municipalities
Incorporated Within the "Parent" The "Parent” All Other in All Other
Municipality County County Counties Counties
Positive Negative Negative No Impact No Impact
Municipalities are only eligible A new municipality will A new municipality will
to receive the ordinary increase the parent county's
distribution. The new

municipalities in all other
counties will remain
unaffected.

Not Applicable

Municipalities are not entitled
to a distribution from this
revenue source.

the

Negative

A new municipality will result
in another participant being

entitled to receive a share of
the growth monies.

Not Applicable
Municipalities are not entitled

to a distribution from this
revenue source.

Since the distribution factor is
applied to the total adjusted
sales tax collection for each
county, the funds available to



Attachment D

Summary of General Fiscal Impacts on Units of Local Government Caused by the Creation of a New Municipality:

Select State-Shared Revenues and Local Option Taxes (1)
Compiled by the Florida Legislative Committee on Intergovernmental Relations, updated January 2001

Revenue / Tax

Distribution of Sales and Use
Taxes to Counties
(Formerly the Pari-mutuel Tax)

Local Option Sales Surtaxes

Local Option Fuel Taxes

Fiscal Impacts in the "Parent” County

Fiscal Impacts in All Other Counties

The Newly
Incorporated

Municipality
Not Applicable

Municipalities are not entitled
to a distribution from this
revenue source.

Positive / Indeterminate

Positive - if the distribution will
be based on the default
formula. Indeterminate - if the
distribution will be based on
an interlocal agreement.

Positive / Indeterminate

Positive - if the distribution will
be based on the statutory
county per lane mile
expenditure methodology.
Indeterminate - if the
distribution will be based on
provisions contained in the
local act incorporating the
municipality.

Other Municipalities
Within the "Parent”

County

Not Applicable

Municipalities are not entitled
to a distribution from this
revenue source.

Negative / Indeterminate

Negative - if the distribution
will be based on the default
formula. Indeterminate - if the
distribution will be based on
an interlocal agreement.

No Impact / Indeterminate

No Impact - if the distribution
will be based on the statutory
county per lane mile
expenditure methodology.
Indeterminate - if the
distribution will be based on
provisions contained in the
local act incorporating the
municipality.

The "Parent”
County

No Impact

The distribution is an annual
entitlement to counties only.

Negative / Indeterminate

Negative - if the distribution
will be based on the default
formula. Indeterminate - if the
distribution will be based on
an interlocal agreement.

Negative / Indeterminate

Negative - if the distribution
will be based on the statutory
county per lane mile
expenditure methodology.
Indeterminate - if the
distribution will be based on
provisions contained in the
local act incorporating the
municipality.

All Other
Counties

No Impact

The distribution is an annual
entitlement to counties only.

No Impact

Since these taxes are locally
determined, the distribution of
local option sales surtax
proceeds to all other counties
will not be affected.

No Impact

Since these taxes are locally

determined, the distribution of

local option fuel tax proceeds

in all other counties will not be
affected.

Municipalities
in All Other
Counties

Not Applicable

Municipalities are not entitled
to a distribution from this
revenue source.

No Impact

Since these taxes are locally
determined, the distribution of
local option sales surtax
proceeds to municipalities in
all other counties will not be
affected.

No Impact

Since these taxes are locally
determined, the distribution of
local option fuel tax proceeds
to municipalities in all other
counties will not be affected.




Attachment D

Summary of General Fiscal Impacts on Units of Local Government Caused by the Creation of a New Municipality:

Select State-Shared Revenues and Local Option Taxes (1)
Compiled by the Florida Legislative Committee on Intergovernmental Relations, updated January 2001

Revenue / Tax

Local Option Tourist Taxes

Fiscal Impacts in the "Parent” County

Fiscal Impacts in All Other Counties

The Newly
Incorporated

Municipality
Indeterminate

The distribution to any
municipality will be dependent
on the provisions specified in

the county's tourist
development plan.

Other Municipalities
Within the "Parent”

County

Indeterminate

The distribution to any
municipality will be dependent
on the provisions specified in

the county's tourist
development plan.

The "Parent”
County

Indeterminate

The fiscal impact will be
dependent on the provisions
specified in the county's
tourist development plan.

All Other
Counties

No Impact

Since these taxes are locally
determined, the distribution of
local option tourist tax
proceeds in all other counties
will not be affected.

Municipalities
in All Other
Counties

No Impact

Since these taxes are locally
determined, the distribution of
local option tourist tax
proceeds to municipalities in
all other counties will not be
affected.

Notes:

(1) This table assumes the municipality was formed in the unincorporated area and not as the result of a merger between 2 or more local governments.
(2) The discussion of local option tax fiscal impacts assumes the levy of the tax by the parent county.




ATTACHMENT E
CHAPTER 2000-383
House Bill No. 565
Section 7. TRANSITION SCHEDULE.--

(1) REFERENDUM .-- The referendum election called for by this act shdl be held on November 7, 2000, at
which time the following question shall be placed on the bdlot: "SHALL CHAPTER, LAWS OF
FLORIDA, CREATING THE VILLAGE OF THE LOWER KEY S AND PROVIDING ITSCHARTER
BE APPROVED? YESNO" In the event this question is answered affirmatively by amgority of voters voting
in the referendum, the provisons of this charter will take effect as provided in section 5.

(2) INITIAL ELECTION OF MAYOR AND COMMISSIONERS.--

(@ The Monroe County Commisson shall cal avery specid dection or include in agenerd dection for the
election of four Village commissoners and a mayor to be held on December 19, 2000.

(b) Any individua who wishesto run for one of the four initia sests on the commission or for the office of
mayor shdl qualify as a candidate with the Monroe County Supervisor of Elections between noon November
13, 2000, and noon November 22, 2000.

(¢) Those candidates who are eected December 19, 2000, shal take office at the initid Village commission
meeting which shdl be held a 7:00 p.m., on December 21, 2000, at the former Barnett Bank Building on
Summerland Key.

(3) FIRST YEAR EXPENSES.--The Village commission, in order to provide moneys for the expenses and
support of the Village, shal have the power to borrow money necessary for the operation of Village
government until such time as a budget is adopted and revenues are raised in accordance with the provisons
of this charter.

(4) TRANSITIONAL ORDINANCES AND RESOLUTIONS.--The Village commisson shdl adopt
ordinances and resolutions required to effect the trangtion. Ordinances adopted within 60 days after the first
commission meeting may be passed as emergency ordinances. These trangtiond ordinances, passed as
emergency ordinances, shal be effective for no longer than 90 days after adoption, and thereafter may be
readopted, renewed, or otherwise continued only in amanner normally prescribed by law.

(5) TRANSITIONAL COMPREHENSIVE PLAN AND LAND DEVELOPMENT REGULATIONS.--
(@ Until such time as the Village adopts a comprehensive plan and it has been accepted by the appropriate
agency of the sate, the applicable provisions of the Comprehensive Plan of Monroe County, as the same
exigs on the day the Village commences corporate existence, November 15, 2000, shall remain in effect as
the Villagestrangtionad comprehengve plan. All planning functions, duties, and authority shdl remain the
respongbility of Monroe County until the Village Commission of the Village of the Lower Keys shdl assume
the loca planning duties or the commission establishes a separate loca planning agency. Upon written
notification to the Board of County Commissioners for Monroe County, dl planning functions, duties, and
authority shal immediately vest in the Village commission. Prior to the adoption of a Village comprehensive
master plan, any amendment to any zoning as established in the current county land use plan shdl only be by
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an ordinance adopted by the affirmative vote of not less than three members of the full commisson. Any
increase in the residentid dengty or intensity, as established in the current county land use plan which is
adopted by the Village, shdl only be by ordinance adopted by the affirmative vote of not less than three
members of the full commission.

(b) All powers and duties of the planning commission, zoning authority, any boards of adjustment, and the
County Commission of Monroe County, as set forth in these trangtiona zoning and land use regulations, shall,
as of December 21, 2000, be vested in the Village Commission of the Village of the Lower Keys until such
time asthe Village commission delegates dl or a portion thereof to another entity.

() Subsequent to the commencement of the Village's corporate existence, no amendment of the
comprehensive plan of land development regulations enacted by the County Commission of Monroe County
shdl be deemed as an amendment of the Village's transtiond comprehensive plan or land devel opment
regulations or otherwise take effect within the Village's corporate limits unless gpproved by the Village
commission.

(d) In accordance with s. 403.706(1), Florida Statutes, the board of county commissioners shall have the
respongbility to trangport municipal solid waste to a solid waste disposd facility of the county or operate a
solid wagte fadility. The municipdity must, through September 30, 2004, ddliver the solid waste collected
within the municipdity to ether a county solid waste transfer sation or a county solid waste disposd facility, as
determined by the board. For the remainder of the term of the county's solid waste haulout contract, the board
and the municipdity shdl negotiate in good faith and with primary consderation given to the waste generation
guarantees st forth in the county's solid waste haulout contract. However, in no event may the board charge
the municipdity atipping fee in excess of the tipping fee established annudly and charged to other
municipaities and persons delivering solid waste to the county transfer sations or county solid waste disposal
fadility.

Section 8. REVENUES--

(1) STATE SHARED REVENUES.--The Village of the Lower Keys shal be entitled to participatein dl
revenue sharing programs of the State of Horida effective January 1, 2001. The provisons of s. 218.23(1),
Florida Statutes, shall be waived for the purpose of digibility to recaive revenue sharing funds from January 1,
2001, through the state fisca year 2002-2003. The provisions of s. 218.26(3), Florida Statutes, shal be
waived for fisca year 2000-2001, and the apportionment factors for the municipaities and counties shdl be
reca culated pursuant to s. 218.245, Florida Statutes, as of January 1, 2001. For the purposes of meeting the
provisons of s. 218.23(1), Horida Statutes, relating to ad vaorem taxation, the millage levied by Monroe
County Fire and EMS and the Independent Mosquito Control Didtrict districts may be used for an indefinite
period of time. Initid revised population estimates for caculating digibility for shared revenues shdl be
determined by the University of Forida Bureau of Economic and Business Research. Should the Bureau be
unable to provide an appropriate popul ation estimate, the Monroe County Planning Divison estimate should
be utilized.

(2 GAS TAX REVENUES.--Notwithstanding the requirements of s. 336.025, Florida Statutes, to the 22
contrary, the Village of the Lower Keys shdl be entitled to recelve loca option gas tax revenues beginning
April 1, 2001, in accord with an interlocal agreement between Monroe County and municipalities representing
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amgority of the county's municipa population if such an interlocd agreement isin effect on April 1, 2001, or,
if thereisno interloca agreement in effect on that date, then distributions shdl be in accord with the lane-mile
formula contained in s. 336.025(4)(b)1., Florida Statutes.

(3) INFRASTRUCTURE SURTAX REVENUES.--The Village shdl be entitled to receive surtax revenues
beginning January 1, 2001, in accord with an interloca agreement between Monroe County and municipalities
representing amgority of the county's municipa population if such an interlocal agreement isin effect on
January 1, 2001, or, if thereis no interlocal agreement in effect on that date, according to the formulain s,
218.62, Florida Statutes.

(4) CREATION AND ESTABLISHMENT OF THE VILLAGE.--For the purpose of compliance with s,
200.066, Florida Statutes, relating to assessment and collection of ad valorem taxes, the Village is hereby
created and established effective November 15, 2000, notwithstanding anything to the contrary contained
herein, the Village athough created and established as of November 15, 2000, shdl not be operationd until
April 16, 2001, or as determined by the Village commission.
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